TRANSCRIPT OF PROCEEDINGS

U. S. DEPARTMENT OF LABOR }
OFFI CE OF STANDARDS, REGULATI ONS AND VARI ANCES }
M NE SAFETY AND HEALTH ADM NI STRATI ON }

AB14- HEAR- TRANSCRI PT- 1SS

Pages: 1 through 271 AB14- HEAR- TRANSCRI PT- 1PV
Pl ace: Washi ngton, PA
Dat e: May 6, 2003

HERITAGE REPORTING CORPORATION
Official Reporters
1220 L Street, N.W., Suite 600
Washington, D.C. 20005-4018
(202) 628-4888
hrc@concentric.net



BEFORE THE DEPARTMENT OF LABOR

U. S. DEPARTMENT OF LABOR }
OFFI CE OF STANDARDS, REGULATI ONS AND VARI ANCES }
M NE SAFETY AND HEALTH ADM NI STRATI ON }

M NE SAFETY AND HEALTH ADM NI STRATI ON ( MSHA)
SI NGLE SAMPLE/ PLAN VERI FI CATI ON PUBLI C HEARI NG

PUBLI C HEARI NG

Holiday Inn at the Meadows
340 Racetrack Road

Fi resi de Room

Washi ngton, PA

Tuesday,
May 6, 2003

Heritage Reporting Corporation
(202) 628-4888



U. S. DEPARTMENT OF LABOR MAY 2003

M NE SAFETY AND HEALTH ADM NI STRATI ON ( MSHA)

SI NGLE SAMPLE/ PLAN VERI FI CATI ON PUBLI C HEARI NG

HEARI NG PANEL MEMBERS

1. MODERATOR

2. BOB THAXTON

3. LARRY REYNOLDS

4. GEORGE NI EW ADOMSKI

5. JON KOGUT

6. RON FORD

7. PAMELA KI NG

8. DR. LEW WADE

9. FRANK HEARL

MARVI N NI CHOLS, Director,
MSHA Office of Standards,
Regul ations and Vari ances

Committee Chair and Techni cal
Advi sor, MSHA Di vi si on of Coal
M ne Safety and Health

Attorney, MSHA Office of the
Solicitor

M ne Safety and Health Speciali st
MSHA Di vi sion of Coal M ne Safety
and Health

Mat hemati cal Statistician, MHA
Di vi si on of Program Eval uati on,
| nformati on Resources

Econom st, MSHA Office of
St andar ds, Regul ati ons and
Vari ances

Regul at ory Speci alist, MSHA
O fice of

St andar ds, Regul ati ons and
Vari ances

Associ ate Director of M ning
Research, National Institute for
Occupati onal Safety and Health

( NI OSH)

Seni or Advisor, O fice of the
Di rect or (NI CSH)

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

PROCEEDI NGS
(8:30 a.m)

MR. NI CHOLS: Okay. Can you hear nme in the

back? You can't hear? Can you hear nme now? Okay, good.
Are we on the record? OCkay. | want to thank you fol ks
for being patient. | think we m sled our court reporter
on the starting tine. We normally start the public
hearings at 9 o'clock, but we anticipated a full day
today, so we wanted to start all of our dust hearings at
8:00 a.m, so we're at 8:30, so we're earlier than
normal, but we will try to start the remaining five
hearings at 8 o' clock sharnp.

My nane is Marvin Nichols, and I'mthe director
of the office of standards for MSHA, and I'l| be the
noderat or for today's public hearing. On behalf of
assi stant secretary Dave Lauriski, for MSHA and Dr. John
Howar d, director of NI OSH we want to welcone all of you
here today. Today's public hearing is being held to
recei ve your comments on two rel ated MSHA regul atory
actions. First, we have reopened the record for coment
on the joint MSHA/ Nl OSH si ngl e sanpl e proposed rul e that
was originally published on July 7, 2000. Second, we
have reproprosed the plan verification rule. It was
published in the Federal Register on March 6, 2003.

Your comments today will be included in the
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record for both proposed rules. The two proposed rules
are based upon the 1996 recommendati ons of the Secretary
of Labor's advisory commttee on the elimnation of
pneunoconi osis, and the comrents received in response to
t he previous proposed rule published in 2000. These
rules are intended to elimnate black lung and silicosis
by elim nating m nor overexposures.

They conpl etely change the federal programfor
controlling, detecting, and sanpling respirable dust in
coal mnes. The enphasis of the new programw ||l be on
verified engineering controls, so that mners are
protected on every shift. Let me now introduce the
panel .

To nmy right, from NIOSH, and representing the
Centers for Disease Control and Prevention are Dr. Lew
Wade, associate director of mning research; Frank Hearl,
seni or advisor in the office of the director. Frank and
Lew join us because a single sanple rule is a joint
effort between MSHA and NIOSH. And at the end of the
table is John Kogut, mathematical statistician, office of
program policy and evaluation with MSHA; to ny left is
Bob Thaxton, the technical advisor in Coal Mne Safety
and Health; next to Bob is Larry Reynolds, office of the
solicitor; and at the end of the table is George
Ni ewi adonski, m ne safety and health specialist, Coal
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M ne Safety and Heal th.

We al so have Pam King fromny office at our
sign-in desk, and if you've not yet signed in, we would
like for you to do that, to get an accurate
representation of the nunber of people attending. And
also, if you wish to speak, | have a sign-up sheet up
here, but there's another one in the back, so just start
a new one. If you haven't already signed in and you w sh
to speak, please do that.

Let me first nmention how today's hearings wll
be conducted. As with all of our hearings, the formal

rul es of evidence do not apply at these hearings, and the

hearings will be conducted in an informal manner. Those
of you who have notified MSHA in advance will be all owed
to nmake your presentations first. Follow ng these

presentati ons, others who request an opportunity to speak
will be allowed to do so. | would ask that all the
guestions regarding these rules be nade on the public
records, and that you refrain from asking panel nenbers
when we're not in session. The reason we do this is that
we want to get all the discussion of these rules on the
record.

Fol l owi ng the conpl etion of ny opening
statenment, Bob Thaxton will give an overview of the new
proposed plan verification rule. Follow ng Bob's
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presentation, we'll take a short break, and then we'l]l
start receiving your comments. A verbatimtranscript of
this hearing is being taken, and it will be made
avai l abl e as part of the official record. Please submt
any overheads, slides, tapes, and copies of your
presentations to ne, so that these itens my be nmade part
of the record.

The hearing transcript, along with all coments
t hat MSHA has received to date on the proposed rule, wl
be available for review W intend to post a copy of the
transcript on the MSHA web page at WAV MSHA. Gov. |f you
wi sh to obtain a copy of the hearing transcript before
t hen, you should make your own arrangenents with the
court reporter.

We are al so accepting witten comments and data
fromany interested party, including those who do not
speak here today. You can give witten coments to ne
during the hearing, or send themto the address listed in
the hearing notice. |If you wish to present any witten
statenments or information for the record today, please
clearly identify them Al witten coments and data
submtted to MSHA will be included in the official
record, and an attendance sheet, |'ve already nentioned,
is in the back

Due to the requests fromthe m ning conmunity,
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7
the Agency will extend the posthearing comment period for

the plan verification proposal from June the 4th to July
3, 2003. The notice announcing the extension will be
published in the Federal Register this week. W also
antici pate extending the comrent period for single
sanpl e, but that decision will only be nmade after a
consultation with NITOSH, since it's a joint rule between
MSHA and NI OSH.

As you know, we have schedul ed five additional
public hearings on the two proposed rules. The
addi tional hearings will be in Charl eston, West Virginia,
on May the 8th; in Evansville, Indiana, on May the 13th;
i n Lexington, Kentucky, on May the 15th; in Birm ngham
Al abama, on May the 20th; and in Grand Juncti on,
Col orado, on May the 22nd. As | nentioned earlier, we
plan to start all the hearings at 8:00 a.m, and we'l]l
end the hearings when the | ast schedul ed speaker speaks.

Before we begin, let ne give you some background
on the two proposed rules. First, the single sanple
proposed rule, which was originally published on July 7,
2000, would allow MSHA to make conpliance determ nati ons
on single-sanple results. The Agency would no | onger use
t he averaging nethod to determne if mners are
overexposed to respirable dust. Averaging these sanples
can mask individual overexposures by diluting a high
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sanple with a | ower concentration taken on another shift.
Usi ng singl e-sanpl e measurenents, rather than
averaging nmultiple sanples, for conpliance purposes, wll
better protect mners' health. Since sanples can
identify and remedy excessive dust concentrations nore
qui ckly. Singl e-sanpl e neasurenents have been used for
many years by OSHA, and at nmetal and nonnetal mnes in
this country. MSHA AND NIOSH are jointly reopening the
rul emaki ng record for this proposed rule, to provide an
opportunity for you to conmment on the new information in
the record concerning MSHA' s current enforcement policy,
the health effects, quantitative risk assessnent,
t echnol ogi cal and econom c feasibility, and conpliance
costs, which has been added since July 2000.
For exanmple, we updated the preanble to include
the nost recent information on the preval ence on coal
m ne wor kers pneunoconi osis or CAWP, or black |ung
exam ned under the m ners choice program during the
period 2000 t hrough 2002. These findings show t hat
m ners continue to be at risk of devel op CWP under the
current dust control program The quantitative risk
assessnment i s based on additional and nore recent data.
None of the new information changes the actual findings
published in the Federal Register on July 7, 2000. The
si ngl e-sanpl e i ssue has been through a | ong public
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process, which is outlined in the preanble to the
proposed rul e.

The second regul atory action is the reproposed
pl an verification rule. This proposed rule supersedes
t he one published on July 7, 2000. MSHA held three
public hearings on the prevented proposed rule here in
August of 2000. WMany commrenters urged the Agency to
withdraw the earlier proposed rule and go back to the
drawi ng board. Sone commenters believe that MSHA had
failed to adequately address their concerns, the reforns
in the Federal Dust Programrecomended by the Dust
Advi sory Committee, by NIOSH in its criteria docunent,
and reforms urged by coal mners submtted in the 1970s.

After carefully considering all the facts,
i ssues and concerns expressed by comenters, MSHA is
proposing a new rule in response to the coments made to
the July 7, 2000, proposed rule. And as | nentioned
earlier, Bob Thaxton will now give us an overvi ew of the
new plan verification rule. And also, as | nentioned
earlier, we'll give Bob's presentation on the screen, and
then we' Il take a short break, and then we'll start
recei ving conments.

MR. THAXTON: Ckay. Can everybody hear me okay?

VWhat we'd like to do is, walk through real quick a

briefing on both the single-sanmple and plan verification
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10
rules. [It's conbined, because it's a package. So what

we'll do is walk through. This package consists of two
rules. The significance of the two rules is that, one,
it devel ops effective plans, and it has two conponents,
that is, that were involved in the control of dust, as

well as monitoring that effectiveness of those controls.

Under single-sanple, the single-sanmple rule
cones out with a new finding that says that the average
concentration can be accurately neasured over a single
shift. That's different fromwhat we've had in the past.

This rescinds the 1972 finding on the accuracy of a
single shift. That '72 finding said that we should be
usi ng the average of multiple sanples.

Lastly, the single sanple does have a standard
that says that the secretary may use single, full-shift
measurenents to make the determ nation of the average
concentration that a person's exposed to over the shift
t hat we neasure. Under plan verification, each
under ground m ne operator nust have a verified
ventilation plan for dust controls. He nust also have a
pl an that would be verified under actual m ning
conditi ons by operator sanples.

MSHA wi | | assume the responsibility for
conpliance and abat ement sanpling in underground
coal m nes, and only underground coal m nes. This rule
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11
does not affect surface m nes. MSHA sanples will be used

to set reduced standards, due to the quartz. There wl
be no nore operator optional sanples or binmonthly sanples
used to set the standards.

Under the verification of the plan, to get a
better understandi ng of what's changed, we're doing a
conpari son of what we currently do under the current regs
versus what this proposal incorporates. Under current
conditions, MSHA sanpling is used to approve a plan. The
pl an is approved based on the average of multiple
sanples. At the very |least, MSHA took five sanples on
five different occupations over a shift, four nmultiple
sanpl es over nultiple shifts.

The sanples were full shift, eight hours or
| ess, portal to portal, and they were collected at 60
percent of average production. The 2003 proposed rule
shifts that the operator will sanple to verify the
effectiveness of the plans at underground mnes. It does
not affect the plans that are approved at surface n nes.
The sanmpling that will be conducted will be full-shift
sanpl es, production time. That is, the sanples will be
turned on when you enter onto an MMJ. They will be
turned of f when the mners |eave the MMJ. MW being a
mechani zed m ning unit.

They will be sanpled at higher-than-average
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12
production, and we'll go into how high the production

level will be a little later. There are separate quartz
and coal mne dust verification limts. W |ook at each
one separately on each operator sanple submtted. It

al so permts the use of PAPRs or adm nistrative controls
on any mning unit, only as a supplenental nmeasure after
exhausting feasible engineering controls.

What's in the plan? Under the current rule,
MSHA sampling is conducted at 60 percent of the average
producti on, and there are no records of production
required to be maintained. So that 60 percent is usually
determ ned by just talking with people, the inspector
trying to figure out what's been the average. Then he
cal cul ates what 60 percent of that is, and that's what
the sanples are taken at. |If it neets that, they're
consi dered valid.

Under the 2003 proposed rule, we will require
the 10th hi ghest production level to verify a plan
effectiveness. It also requires the recording of the
producti on, and mai ntai ning those records for six nonths.

Those records will be recorded for each shift, and it's
raw tonnage. That is, no matter what type of material is
made, it is mned, whether it's rock or coal or sonething
else, it has to be recorded as total tonnage.

What is the 10t h hi ghest production? This chart
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13
is a sanple of what we're tal king about. This is

producti on represented for 30 different shifts on an
actual long wall out of district three. That's our
Morgantown office. |If we did what we're doing right now
MSHA col | ects sanples at 60 percent of average. Well,

t he average production was 6,295 tons. 60 percent of
average brings us down here to just over 3,500 tons. So
MSHA woul d coll ect sanples at this level, and say that
they are valid under current policies and procedures.
Operator sanples that are collected binmonthly are only at
50 percent.

We were asked in the past to nove this up to 90
percent of average. Well, you can see that 90 percent of
average is still less than the average, naturally, of
what the MMU is producing. What we're pushing in this
particul ar proposal is the 10th highest, which pushes us
up to the 67th percentile. What that means is that two-
thirds of the shifts are going to be |less than the 10th
hi ghest, one-third of the shifts will be higher. So
you're taking sanples at a production |evel that
represents a relatively high production for that MW, and
represents nore closely to what the maxi numthat people
woul d be exposed to.

Use of PAPRs, or powered air purifying
respirators. Under the current rule, PAPRs or

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

14
respiratory protection can be used. Under 72-700, if

people follow the -- if operator follow the protection
programthat's listed there, and they provide people with
respiratory protection. It can result in a citation
that's being issued for overexposure being designated as
non-S&S. That is, that the protection provided by the
respirators under a respiratory protection programw ||
| end thenmselves to say that being are being protected
enough that you would not class this citation as
significant as substantial, in that you have sone reason
to believe that the people were protected to sone degree,
at a lower level than what's represented by the sanpl es.

Under the 2003 proposed rule, it permts the use
when all feasible engineering controls have been
exhausted. That is a determ nation that's made by the
Agency as to when feasible engineering controls have been
exhausted. So we will be making that determ nation,
based on the information that's available for each
i ndi vi dual MVU.

Only loose-fitting powered respirators wth
MSHA and NI OSH approval may be used. At this tinme there
is only one unit that neets that criteria, and that is
t he Racal 3M Airstream hel net.

You nust provide a respiratory protection
program as part of the approved ventilation plan. The
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approved plan will incorporate all the provisions of a

respiratory protection programinto that approved pl an.

It becomes the regulation or law for that particular mne
and that particular MMJ. Failure to follow any portion
of it can result in violations.

It must maintain dust |levels as | ow as possible
with feasible engineering controls. Wen we cone in and
an operator determ nes that, |I've done all | could, |
can't do anything else, if the Agency cones in and says,
we agree, you've put in all feasible engineering controls
that are possible. All feasible engineering controls are
capabl e of getting the MMJU down to, say, 2.5 or 2.8
mlligrams. They would be expected to maintain the 2.5
or 2.8. \Whatever |level that they could get to, it has to
be mai ntained, and then the respiratory protection
program woul d be supplenental to that. So we are not
all owi ng operators to renove engi neering controls, just
because they put a respiratory protection programin.
They must maintain all controls that are considered
feasible for that particular MW, and maintain the dust
| evel s as | ow as possible with all the controls that are
avai |l abl e.

There will be a protection factor assigned
between 2 to 4, depending on the ventilating air
velocity, assigned to the mning section. W're not
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assigning protection factors to the particular

respirator. W're taking the stance that we're assigning
the protection factor based on where the units are used.
The protection factors that we're assigning to these
particul ar units are depending on the face velocity --
the amount of air that's blowi ng past the respirator. So
we take that into account. And so that protection factor
is actually assigned to the MMJ, and is specified in the
approved pl an.

If a protection factor of four is used, the
protection factor of 4 is used, the protection factor of
4 indicates that the air being breathed by the mner is
one-fourth the concentration of the air outside the PAPR

That's all that neans.

The sanpling requirenents. Under the current
requi renents, operators collect binonthly sanpling at
underground mnes. And like |I said, this only applies to
t he underground portion of the m ning industry.

Citations are issued for failure to submt required
sanples. Citations are also issued for exceeding the
appl i cabl e standard. Operators coll ect abatenent sanples
to determ ne conpliance after citations are issued. So
it depends on the operator for determ ni ng whether an
abat ement has been acconplished or not.

MSHA quarterly sanpling is conducted on MWs,

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

17
section DAs, and Part 90 m ners under current procedures.

We issue citations for exceeding the applicable standard
based on the average of nultiple sanples taken by MSHA.
And currently that requires five consecutive days or five
consecutive shifts on our part to get five sanples, in
order to average to determ ne nonconpliance at this tine.

Under the 2003 proposal, the operator will be
collecting plan verification sanples for the initial
approval, and then designated MMUs will collect one
sanpl e each quarter, for continued confirmation of the
control's effectiveness. And what that means is that the
operators will be collecting anywhere fromone to five
sanples to verify their plan, and they have to verify at
two different levels -- respirable dust and quartz --
separately. |If they neet certain criteria, they may al so
be required to submt a sanple once each quarter, to show
that their plan continues to be effective.

There are no citations issued for exceeding the
appl i cabl e standard, based on those sanples. W're in
the process of trying to verify the plan's effectiveness,
and how effective those controls are. W' re not using
t hose sanples to determ ne conpliance with the 2-
mlligram standard. Even though we're not issuing
citations for exceeding the applicable standard, the
operator nmust take action to reduce the concentration
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where sanpl es exceed the standard. Failure to take

corrective action can be a citation under our regulation
-- under the proposed regulation.

MSHA col l ects all sanples to determ ne
conpliance and abatenment of citations. All MSHA
determ nations will be nmade an a single full-shift
measurenent, and citations issued for exceeding the
appl i cabl e standard. The citation level we'll get into
on anot her slide.

Conpl i ance/ nonconpl i ance determ nations. Under
the current rule, the average of nultiple sanples are
used to make conpliance/ nonconpliance determ nations at
all coal mnes. Under the operators program five
sanples collected on an MWMJ -- DA, DW if there's a high
sanple -- those five sanples' average are required to
determ ne whether there's a citation or not.

The average of the five sanples in five
different shifts. |If the average concentrati on exceeds
t he applicable standard by one-10th or nore, a citation
is issued because nonconpliance is indicated.

Under the 2000 (sic) proposal, we will use
singl e-sanmpl e determ nations at all coal mnes, surface
and underground. The single-sanple portion of the
package applies to both surface and underground m nes,
and so MSHA wi || be applying the single-sanmple
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determ nations on both surface and underground m ne

oper ati ons.

As an exanpl e, the nonconpliance |evel for
sonebody on a 2-mlligramstandard is 2.33. The 2.33 or
greater would result in a citation for exceeding the 2
mlligramstandard. The 2.33 gets the Agency to a 95-
percent confidence |level that the 2 mlligram standard
has been exceeded on a single sanple.

Citation levels that correspond to the 2
mlligramand all standards below that are specified in
the rule itself. So there is a chart in the rule,
whereas the 2000 proposal did not list those. They were
only issued as sanpling procedures. This time, they are
specified in the rules.

The odd shift exam nation of controls. Under
the current rule, there is a requirenent that at the
begi nni ng of each shift, under part 75, the operator has
to go through and check all the respirable dust controls
that are specified the plan, to see that they are
actually working as specified in that plan. 1f they do
not stop production, they hot seat, then it has to be
done within the first hour.

We have not changed that under the current
proposed rule. There is no change in this particul ar
requirenent. It maintains that. However, we wll be
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getting plans that we think are nore detail ed and nore

i nvol ved, so there is going to be a greater inpact from
doi ng this beginning-of-the-shift check to make sure
those controls are in place and working properly. There
is going to be nore to that.

M ner participation. Under the current rules,
m ners have a right to acconpany, with pay, MSHA
personnel during MSHA sanpling. Also, operators notify
m ners representative of plan subm ssion/revisions. They
post themon the bulletin board, and the mners rep can
submt coments then to the Agency to consider, while
that plan is going through approval.

Under the 2003 proposed rule on m ner
participation during operator sanpling, the operator is
required to notify mners of the date and time prior to
verification/quarterly sanpling, so that the m ners know
when this is comng. And it has to be done in advance.
The m ners nmust be provided an opportunity to observe
t hat sanpling, but there is no guarantee of pay, so it
can be done at the mners rep's own desire, as to whether
he wants to watch it or not. |If the mner that's being
sanpled is watching it, then he's already sitting there.

The sanple's in his area, so he can watch it.

M ner participation during MSHA sampling. It's

the sanme as current. Mners have the right to acconpany
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MSHA, with pay, during any MSHA sanpling, whether it's

conpliance sanpling or abatenment sanpling, or any other
type. The operator notifies the mners reps, again, of
pl an subm ssi ons, posts them on the bulletin board, and
the mners rep, again, has the right, as he does now, to
submt coments while the Agency is reviewing a plan to
det erm ne whet her there's any coments that need to be
addressed as far as the mners.

The use of personal continuous dust nonitors, or
PCDMs, as npst people call them The current rule.
There's no consideration for those types of units. Under
t he 2003 proposed rule, any unit that the Secretary of
Labor approves, with a conversion factor that gets it
back to the current gravinmetric sanple technique can be
approved to use under this particular rule. Designated
m ners nust wear, for the full shift, portal to portal.
| f sonmebody opts to use PCDMs, then those miners that are
desi gnated to wear a PCDM nust wear it portal to portal,
each and every shift.

Permits the operator to use adm nistrative
controls without first exhausting engi neering controls.
Because the PCDMs are nonitoring each individual's
exposure, it's up to the operator to take those exposure
measur enents and naeke adjustnents accordingly, to keep
peopl e from being overexposed. They can utilize anything
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that's available to them at that point that can be

adm ni stratively.

No citations for overexposure. Again, this is
anot her reading simlar to what the verification sanples
are, but the operator still may be cited for failure to
take action to reduce overexposures. So anytime a PCDM
i ndi cates an overexposure, it's the sanme as any ot her
sanple result that the operator would receive that shows
over exposure. They have to take corrective action.
Failure to take corrective action to |l ower that can
result in a citation.

What type of benefits are comng fromthese
particul ar prograns. This rule package, we think,
provi des plan paraneters that reflect actual m ning
conditions that have been verified at a high production
|l evel . No operator-collected sanples used to detern ne
conpliance. Protection for m ners when feasible
engi neering controls have been exhausted. And it makes
provi sions for the use of personal continuous dust
nmoni tors when they becone commercially avail abl e.

One of the reasons that we're going through this
and trying to put out these two newrules is that there
will be a reduction in CW because of it. The projected
benefits for the conbination of both single-sanple and
pl an verification being put into place is that we w |
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have a net reduction of 42 CW cases, and they're broken

down by DO, which the continuous m ner operator; sheer
operator or sonebody like that; the NDOs, which are the
shuttl e car operators, bratticenmen, m ner hel pers, those
types of people; and then RBs, roof bolters, because of
their high exposures to silica. So a total of 42 reduced
cases, on our conservative estimte of the date that we
have avail abl e.

As an exanpl e of how some of this will work,
because in addition to these two rules, the Agency has
put on its web page a copy of what we consider our
i nspection procedures that have been drafted, and if the
rul es don't change, this is how the Agency woul d proceed
with doing our inspections. So a conbination of the
information that's in there, how we would do our
i nspections, along with what's required in the rule,
we' ve cone through and prepared a few sanpling scenari os
that we'd like to wal k through

On the first scenario, the operator collects his
first verification sanple, gets a concentration of 1.6
mlligrams of dust, 72 m crogranms of quartz on the m ner
operator; 1.70 mlligranms on the roof bolter, with 92
m crograms of quartz. Under the criteria that's in the
regs, we cannot verify the plan based on that first shift
of sanples. The verification critical values for one
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sanple is 1.71 mlligrams of respirable dust, and 87

m crogranms of quartz.

What that does is, it gives us the 95-percent
confidence. The sane 95-percent confidence we use for
writing the violation of 2.33, we apply to the 2
mlligramand 100 m crogranms of respirable dust in
gquartz, because on one sanple we want to have 95-percent
confidence that they are neeting that |level to verify the
pl an.

Because you have the one sanple that's at 92
m crograms of quartz fromthe roof bolter, that neans
that that shift cannot verify the plan. So the operator
woul d be required to collect another sanmple. The second
sanple comes in at 1.63 on the m ner operator, 71
m crograms of quartz, 1.69 on the roof bolter, and 91
m crograms. Now the Agency says, you have verified your
pl an based on two sanples. The critical values when you
have two sanpl es collected noves the respirable dust to
1.85, and npves the quartz up to 93.

And what we |look at is all sanples coll ected.
So all four sanples have to be | ooked at, and none of
t hem can exceed those two limts. |[If that occurs, then
we say we have verified the plan with 95-percent
confidence that we have net the 2 mlligranms and 100-

m crogranms standard, so that we can say that the plan
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will work.

Now, we say 100-m crogram standard. We don't

actually have spelled out in our regulations a 100-
m crogram standard for quartz. What the regul ations cal
for is a reduction of standards for respirable dust when
you exceed 5 percent. 5 percent of 2 mlligranms is the
equi val ent of 100 micrograms. And that's what we apply
to each individual quartz reading.

So we've got an operator now that has verified
t he plan based on these concentrations. MSHA cones in
and collects its first binonthly sanpling according to
our inspection procedures. W sanple five different
occupati ons, and we get concentrations that are probably
hard for you to see, because it's rather small, of 1.62
on the m ner operator, with 78 mcrogranms of quartz; 1.71
on the mner helper; 1.41 on the shuttle car; 2.38 with
138 m crogranms on roof bolter operator number 1; 2.42 and
141 m crogranms on roof bolter nunber 2.

Based on that MSHA survey, the operator wll
receive one citation for the roof bolter occupations,
because they exceeded the 2-m|ligram standard CTV, which
is acitation threshold value, and that's where we cone
up with the 2.33 on 2-mlligram standard. They exceeded
that 2.33 on the two roof bolter occupations, because
both roof bolter occupations are associated with one dust
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-- source; one roof bolter, two operators, doubl e-head

machine. We wite one violation, because actions that
are taken in that area to reduce the dust will affect
bot h occupati ons.

The operator nust take the corrective action,
and must notify MSHA within 24 hours of that action being
i npl emented. The reason for that is because the Agency
will be the ones that have to conme back in and coll ect
t he abatenent samples. We will either collect abatenent
sanples, or, if we see that there has been a sufficient
change in the controls that have been necessary on that
section, we may put the operator back into verification

of a plan, which would have to be sanpled by the

oper at or .

MSHA wi |l collect two additional shifts, though,
of sanples in the next -- it says 30 days here, but this
is actually 15 days -- to establish the quartz |level and

set the appropriate standard. W have a situation of a
section where there is no current reduced standard.
They're on a 2-mlligram standard. We now conme in, MSHA
collects a sanple and says, this entity is exposed to
greater than 5-percent quartz, and should be on reduced
st andar d.

We don't wait until we get two additional
sanpl es, because all quartz analysis is based on the
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| atest three MSHA sanples. Rather than wait, because we

have an indication of potential overexposure, we schedul e
to come back and collect two additional shifts of sanples
within 15 days, so that those sanples can be sent in
qui ckly, so that we can get the average of three MSHA
sanples. And we will set a reduced standard that's
appropriate for that particular entity.

At the sanme time, the operator nust sanple the
MWUJ quarterly, to establish the continued effectiveness
of the dust controls in the approved plan. Anytinme an
operator gets a sanple that exceeds the standard, MSHA
will designate it then as requiring quarterly sanpling,
and that the operator then will have to collect a sanple
once each quarter, and it has to be sanpled at the sanme
condi tions as what was done for verification. And that
sanple is submtted to the Agency. W ook to see that
it still confirms that the plan is effective or not.

Sanpling scenario two. We're using the sane
sanples up here. The operator collects the first and
second verification sanples. These are the exact sane
nunbers we used on the previous exanple. The plan,
again, is verified based on those two sanpl es.

What we' ve changed here on this one, |I've
changed the MSHA survey. Now on the MSHA survey, al
sanples are less than the standard. W have a 1.62 on

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

28
the m ner operator; 1.61 on the mner helper; 1.21 on the

shuttle car; 1.41 on the roof bolter one; 1.48 on roof
bolter two. The quartz levels are 78 on the m ner
operator; 55 on roof bolter one; 47 on roof bolter two.
What this indicates is the conpliance based on a single
shift on all occupations. There are no citations.
There's nobody overexposed based on the one shift of
sanpl es.

However, there's another level to this. Under
our inspection procedures, MSHA needs to detern ne
whether this is an entity that gets sanpled the next
bi monthly period, or is it one that we would skip,
because they are neeting the standard. Your production,
t hough, during MSHA sanpling is 750 tons. The VPL -- or
the production that's required for the verification -- is
800. Ventilation during MSHA sanpling was 10, 000 CFM
Pl an quantity that's required is 9, 800.

VWhat we do is, we do an evaluation of that
hi ghest dust concentration, and hi ghest quartz
concentration, based on those nunmbers. So we apply a
factor to the concentration of dust and quartz. The
1.62-m | 1igram dust concentration was the highest, so we
apply a factor of the tonnage that's specified in the
pl an, divide it by the tonnage that we found while we
wer e sanpling.
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| f anything, we're going to get |ower production

during the tine that we're sanpling, because the VPL is
only avail able one-third of the shifts, and two-thirds of
the shifts it's going to be less. That factor results in
a factor that's higher than one, so it's going to

i ncrease the concentration.

We do the same thing with the ventilation. The
plan calls for 9,800. W found 10,000. W cone up with
a factor for that. |It's also greater than 1, so it's
going to raise the concentration. Those two factors
result in 1.62 mlligramrespirable dust being raised to
1.75. It results in the 78 mcrograns of quartz being
raised to 84. Based on those nunbers, MSHA bi nont hly
sanpling will be required on a binmonthly basis, because
the 1.75 exceeds the critical value of 1.71.

Anytime MSHA collects a sanple, we will make
t hose determ nations to determ ne whet her people are
qualified to be sanpled the next binonthly period or not.

When we say that we're going to allow people not -- to
skip a binmonthly cycle under the MSHA sanpling program

it is only for those operations that truly denonstrate
that they've got good controls in place that are going to
result on conpliance on, essentially, each and every
shift.

The third and final scenario is the PAPR use
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scenari o. Here, we have n ne A. For di scussi on

purposes, it's a long wall. They've installed a shearer
clearer, shield sprays, pan sprays. They have 500 feet
per m nute velocity along the face. And they have a
production | evel of 16,000 tons per shift. This isn't
saying that this is all the controls that are avail able
for along wall. We're just using this as an exanple
that they have these things in place, and that we
considered that to be all that is feasible at this
particul ar operati on.

MSHA makes that determination that all feasible
engi neering controls are in use. Based on that, the
operator submts to use of PAPR appropriately. That
means that a full program-- respiratory protection
program has to be included with the ventilation plan. So
it's going to spell out who has to wear, when they have
to be worn, who's going to clean them who's going to
mai ntain them who's the person that's in charge of the
program at the mne that you can go talk to, what PAPRs
are being made avail able. Anything and everythi ng about
the program has to be spelled out in that particular
programin witing, and made part of the approved pl an.

Al'l mners working in by the shearer nust wear
PAPRs, in accordance with the approved plan. That's what
this plan is going to call for, because it's in by the
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shearer where they're going to have the high dust

concentrations. The average velocity along the |ong wall
is 490 feet when we go in and do our evaluation. To
determ ne the protection factor that we will assign to
this MMU for that, it will be 3.2. 1It's the quantity 2
times the 800 feet per mnute, divided by 490 feet per
m nute. The 800 feet per mnute is the factor that we
have built into the rule. The 490 feet is the actual
vel ocity going across the |ong wall face.

When you take the 2 tines the 800 divided by
490, it equals 3.2. 3.2 is the factor assigned to that
particular MW, as long as they have 490 feet per minute
velocity on that face. The plan will specify that they
have to maintain all the engineering controls that were
determ ned to be feasible by MSHA

See, we neke that feasibility determnm nation.
Everything that's on the plan or in place at that tinme
has to be spelled out in the plan, so those controls
become the m ninmum that they have to maintain. The
equi val ent concentration, if the person wearing the PAPR
under these conditions was exposed to 2 mlligranms of
dust in the m ne atnosphere. The equival ent
concentration inside the PAPR would be .62 mlligrans per
cubic neter.

Where are we going with this? Just for your
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i nformati on and background, we're going from 1970 to

2002. The purple bars indicate the preval ence of CW, or
bl ack lung. This is data that's taken fromthe NI OSH
world report. It's a conpilation of the x-rays that are
of fered through the x-ray departnment that N OSH
adm nisters. And then for 2002, it represents those x-
rays that are initiated through the NI OSH program as
wel |l as the M ners Choice
X-ray programthat was run for three years.

You can see that the preval ence of CW has been
dropping, but it is starting to level out, 2.9 to 2.8
from'95 to 2002. It's not dropping. And one of the
parts of the requirenents under our Act is that we want
totry to get CWP down as | ow as possible. And we're not

achieving the |levels that we should be getting. Based on

that, plus the fact that we have -- in the percents here,
you'll see, is the percent of sanples exceeding 2
mlligrams for each year, as well as the bracketed anmount

is the average concentration of operator DO sanples.

Al'l these numbers are based on the percent
exceeding 2 mlligrams, and the average concentrations
are based on the operator sanples. You can see that
we' ve started seeing a leveling off of data. W're not
getting anywhere. So we're looking at the health side on
respirable dust, the sane as the admnistration is
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| ooking at safety, and that we' ve |eveled off. W need

to do sonething el se.

The last thing is that we'd |like to denonstrate
the effect of averaging. Wiy we think averaging is not
getting us where we want to be. This is an exanple of
actual concentrations submtted by an operator for a
particular mne. And this is five sanples collected on
five different shifts on a continuous mner. W have one
shift at 3.2 mlligrams; the second shift at 1.6; the
third shift at 1.5; the fourth shift at .8; the fifth
shift is 3.1. The average of all five of those sanples
is 2.0.

The operator's in conpliance. W can't do
anything. But yet, we had two out of the five shifts
wher e people were exposed to greater than 2 mlligrans.
Wth single-sanple and plan verifications, this is what
we want to get a handle on and stop. Wth single-sanple

and plan verification, we think that what we are

proposing will get us to where we don't have those shifts
that are exceeding 2 mlligrams. That concl udes the
overvi ew.

MR. NI CHOLS: Ckay, Bob. Thanks. Could | have
your attention? Before we break, I'd |ike to ask Dr.
Wade to give us an update on the status of the personal
continuous dust nonitors that have been in devel opnent
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for a while.

DR. WADE: Good norning. |'m Lew Wade, and
work for the M ning and Research program of N OSH, the
National Institute for Occupational Safety and Heal th.
The reason |'msitting up here on this panel is because
NI OSH joins MSHA in moving forward the single-sanple
rule, but that's not in the context that I'mgoing to
give you this update. The reason I'mgiving you this
update is that NIOSH in its research program has as one
of its goals the devel opnent of a personal continuous
dust nonitor.

Let me give you a little bit of background about
what that is. Those of us in and around the industry
have | ong sought a technol ogy that would enpower m ne
workers and m ne operators to know, in real time, what
their dust exposure was. We have undertaken this
devel opnent over a nunber of years. W've now realized a
technol ogy that we think offers hope in this area. The
technology really is a beamthe vibrates, and the
frequency of the natural vibration of that beam changes,
dependi ng upon the sanple, the mass of dust collected at
the end of that beam So this now gives us the ability
to | ook at real-time dust readings.

We' ve put together a device - we call it the PDM
1 -- that affords us this possibility. What the device
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woul d do, for any shift up to 12 hours, was that at any

poi nt during that shift, it would give you an indication
of what the dust |evel had been up to that point. It
could et you look at the last 30 m nutes. It would also
all ow you to project forward what the dust readi ng would
be on that whole shift if the remainder of the shift was
to see exposure that had been realized up to that point.

So this is, again, a device that we see offering
trenendous potential to enpower m neworkers and m ne
oper at or s.

Now to the status of where we are in this
device. We have devel oped prototypes, and we've put
t hose prototypes through a rigorous protocol in the
| aboratory. What we've | earned through those | aboratory
tests is that we're very confortable with the accuracy of
the device, and this is the accuracy of the device,
conparing it to the standard sanpler that is used now.
We' ve al so | ooked at the effects of tenperature variation
and water sprays, and durability of the device in the
| aboratory, and in all cases we're very pleased with what
we' ve seen.

We're now poised to begin the part of the
protocol that |ooks at the underground evaluation. We'I|
take six of these devices, and we'll put themthrough
their paces in the nore rigorous underground environnent.
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We expect those evaluations to begin this nonth, My of

this year, and proceed for one or two nonths. That would
put us through June into July in terms of the underground
eval uations. At the end of that point, we would eval uate
t he performance that we have seen during those

under ground tests.

Now, | need to point out to you that we at
research are very optim stic about our ability to realize
t hese schedules. Oftentines things take turns and tw sts
t hat extend these periods, but |I'mgiving you our best
estimates. We would like the underground evaluations to
start in May and be finished in July. An analysis of the
data maki ng the data available in an August, Septenber
time franme. | will tell you, for the record, that based
upon the | aboratory work, we are optim stic about the
devi ces and what these devices will do in the underground
eval uation. But until we go through the underground
eval uation, we can't be sure, so those tests remain in
front of us.

At the conpl etion of an underground eval uati on
that was to be successful, we still have the hurdle of
maki ng these devices available fromthe private sector
commercially. Again, NIOSH is not in the business of
maki ng such devices available. The private sector wl|
have to step to the plate and determne if there is
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sufficient market and interest for themto nove forward

wi th comrercialization of those devices. So that's as
succi nct and, hopefully, an accurate an assessnent of
where we've been and where we are, relative to this

el usive goal that we've had for a nunber of years of a
personal continuous dust nonitor

MR. NI CHOLS: Thank you, Lew. | have 9:25.
Let's take a 15-minute break and try to back in our seats
ready to go at 9:45. And our first presenter after the
break will be Carlo Tarley with the UWA.

(Wher eupon, a brief recess was taken.)

MR. NICHOLS: Okay. Let's try to get started.
Qur first presenter will be Carlo Tarley with the MM

MR. TARLEY: Good norni ng.

MR. NICHOLS: | failed to nmention in my opening
statenment. Would you m nd spelling your name for the
court reporter, so we'll be sure to get the record
correct?

MR. TARLEY: First nane is Carlo, CA-R-L-O
The | ast nanme is Tarley, T-A-R-L-E-Y. And | have a
prepared testinony, but just one brief coment on the
opening. If | understood right, MSHA says they crafted
this newrule in order to heed the wi shes of the
coal mners, and also in an effort to elimnate black
lung. It is our opinion that this rule clearly does
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neither. That this rule, in fact, makes things both

worse for the mner, and worse for with black |ung
vi ctims.

And one other point | wanted to nake. \Wen M.
Thaxt on was maki ng his presentation, at one point he
referred to this as "this little package and what it
does.” But he didn't make it clear no everybody,
al t hough you have handouts, this is the little package.
It's very conplicated. It's double-sided. As a nmatter
of fact, our technicians within the M ne Wrkers had to
meet with MSHA on a series of neetings that consisted of
about six or eight hours, just for themto have an
overvi ew of what the rule meant. So | don't want anybody
to be msled that this is a sinple rule contained in the
sunmary docunents that were handed out.

On March 6, 2003, MSHA issued proposed rul es
that are so highly conplicated and confusing that mners
and safety professionals could not understand them They
are laced with fornul as, exceptions, and | anguage that is
not hi ng short of gimmcks, and is a regulatory nightnmare.

They have critical provisions hidden in the rules, only
to be known by interpreting fornulas and definitions.

One such change in the rule would outrageously allow m ne
operators to increase the respirable dust levels in the
m ne environment where mners work. Four tinmes the |evel
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of the current dust |evel set by Congress in the passage

of the 1969 Coal M ne Health and Safety Act.

AMTSA wants to | et dust levels raise to the
| evel s Congress refused to consider over 30 years ago. A
nunber of the proposals in MSHA's rules will have the
effect of allowing mners to be exposed to the |evels of
dust beyond that proscribed by Congress in the passage of
the Mne Act. Those proposals include not sanpling
m ners' exposures for the full shift; allowing the margin
of error to favor the m ne operator, and not the health
of the operator before MSHA cites overexposure.

While mners argued to decrease dust levels in
the nation's mnes, MSHA did the reverse and increased
them When MSHA proposed to overhaul the respirabl e dust
programin 2000, nmany miners went to public hearings to
tell MSHA what they needed to inprove the dust sanpling
program to end overexposure to the unhealthy coal dust.

It is clear fromthe rules proposed by MSHA on March 6,
2003, that MSHA did not listen to the mners. |In fact,
several of their new proposals, including the one |isted
above, were contrary to what mners called for and
needed.

While mners called for increased dust sanpling,
in particular, continuous dust nonitoring, the new MSHA
proposal s substantially reduce the amunt of conpliance
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sanpling by 80 to 90 percent in out-by areas and on

wor ki ng sections fromthat currently conducted. Somne
m ning sections would have as little as three shifts of
m ning sections sanpled a year, and out-by areas woul d
have only one shift sanpled a year for conpliance.

The MSHA proposals elimnated the mandatory
standards, with plans to conduct a few sanples through an
ever - changi ng Agency policy. The rules took away any
guarantee that conpliance sanplings of those areas of
m nes woul d take place. Instead of substantially
increasing the nonitoring of dust levels in the nation's
m nes, MSHA proposed rul es that substantially decreased
the nonitoring of the unhealthy dust.

Overwhel m ng evi dence shows that inprovenents
are needed to protect mners from pneunoconiosis, a
di sease often called black lung. Tens of thousands of
m ners have died fromthe di sease, which destroys the
lung and the respiratory system NI OSH studi es have
shown that over 1,000 die each year fromthe disease.
That's an average of al nost ei ght per hour.

That di sease has cost tens of billions of
dol | ars conpensating victinm who are disabled froma
di sease. It has left a trail of destruction in
communi ties throughout the coal fields. The |atest
figure fromthe Departnment of Labor shows that 106,519
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federal black lung clains will be paid out this nonth,

and anot her 7,000 by coal conpanies. Those figures do
not include nunmerous cases of mners with partial
disability paid through state prograns, where there is
not a federal award for conpensati ons.

Studies released in April of this year of
wor ki ng m ners' recent x-rays show mners are stil
getting the disease, with several hundred of those m ners
di agnosed with the disease. Evidence shows that
respirable dust levels need to be reduced in the m ne
envi ronnent. The respirable dust sanpling program has
been wrought with problens for years. Wth [imted
sanpling of the harnful coal dust, nmany ni ne operators
have | earned how to mani pul ate sanpling and cheat the
system \While many have cheated and got away with
abusing mners' health, many have been caught. During
the 1990s, over 160 conpani es and/or individuals were
crimnally prosecuted for fraudul ent dust sanpling.

The Louisville Courier Journal of Kentucky
conducted an in-depth investigation of the dust sanpling
programin 1998, citing w despread fraud. Evidence shows
that frequent sanmpling of unhealthy m ne dust is needed
to protect mners fromthe disease. The M ne Act, the
M ners Federal Advisory Committee, and NI OSH have al
call ed for inprovenents when it comes to coal m ne dust.
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Numer ous provi sions contained in the March 6,

2003, proposal are in direct contradiction to those.
Several provisions violate both the spirit and the letter
of the law. One proposal would have respirators replace
engi neering and environnmental controls. This is not only
in direct violation of the Act, but the specific type of
respirator MSHA woul d mandate m ners to wear has been
faulty. And we find this particularly outrageous that,
for over 30 years, we've been able to live with the 2-
mlligramstandard, and to our know edge, MSHA has not
shut down one single coalmne as a result of them not
being able to conply with the 2-m|ligram standard.

And then for today's mner, the |evel of dust
can go as high as 8 mlligranms, and this mner is going
to be required to wear a helnet in order to protect
himself. Keep in mnd that this mner is going to be
subject to this apparatus. Its failure to success is
going to have a direct inpact on that mner's health and
that mner's life. |If that thing' s not properly
mai ntained, or if it's faulty, and he doesn't know it, as
we know, black |ung doesn't reach out and kill you in one
day, it goes over |ong periods of tine.

The fact that we would tell anyone that, in
order for you to work here, you have to wear this hel nmet.

Ot herwi se, we know that this environnment is so deadly
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that you can't work it without this helmet. Therefore,

here's this helmet, go in there and do the work. We did
that in the 1920s. W' re not interested in doing that
again. And in rushing the March 6, 2003, proposal at a
ti me when several m ne accidents and several other mgjor
regul atory actions were ongoi ng, MSHA did not give those
who needed to review the conplex and confusing rules
enough time to adequately review the newly proposed rule.

MSHA al so did not wait for final testing of the
devi ce that would solve so many of the ills with the
respirable dust program That device, a worker-friendly
continuous dust nonitor that m ners could wear every
shift, every day to record dust |evels and keep them out
of the dust. That device, supported by |abor and
governnment, was going through the final testing follow ng
years of work supported by the UMM, industry, and NI OSH
Wth final testing due this summer, the device | ong
sought by nonitors and prom sed by the governnment shoul d
have been the centerpiece for reformng the troubl ed
respirabl e dust program

| nst ead, MSHA proposals would | et operators use
it as an option, and witten in a way that the option
woul d not be exercised. Such a device needs to be
required in each coal mne, for mners to have to protect
t hensel ves from unheal thy coal m ne dust. Wen MSHA
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proposed the rules on March 6, 2003, they sided with the

m ne operators, because the dust levels in the proposed
MSHA rul es substantially reduce the anmount of respirable
dust sanpling in the nation's coalmnes. They sided
against the mners in a well-docunented history that
calls for lowering the dust level in the m ne

envi ronnent, increasing the frequency of sanmpling to
protect mners fromthe dreaded bl ack | ung disease.

Who is the | eadership of MSHA maki ng t hese
wr ongheaded deci sions? Where did they conme fron? And
why are they siding with the m ne operators, at the
expense of the mners' health? The short answer is, top
| eaders who control the agency conme fromindustry. Those
i nclude the assistant secretary of MSHA; the two top
agenci es' deputies; the special assistant to the head of
MSHA; and the chief of the -- coal, who directly oversee
the respirable dust program The increase in coal mne
dust will have other adverse effects. Allow ng |arger
anounts of coal m ne dust to be uncontrolled, blown
t hroughout the m ne increases the danger of coalmne fire
and expl osi on.

And | understand. | think sonetines the people
in Arlington don't believe that the m ners understand how
a coal mne works, and that this dust thing is too
conplicated. WelIl, nothing could be further fromthe
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truth. These coal m ners here, nmost of themare |ike ne,

20 or nore years service. W understand dust. W
understand how to ventilate. W understand where to put
the sprays. We understand the bit patterns. And we're
t he ones who do the mai ntenance. We understand dust.

We al so understand that, yes, the dust we're talking
about is fine dust, but in order to have fine dust, you
have to have coal dust. And if you have nore coal dust,
now you have two problens. You' ve got a guy with a
hel met on, who may contract this dreaded di sease sinply
because of a faulty helnet and being in a bad
envi ronnent. But you also may increase the float coal
dust in the mnes. And certainly, we all know what that
| eads to.

As a matter of fact, on Septenmber 21, 2001, a
coal m ne explosion ripped through the JimWalters m ne,
killed at | east a dozen mners. Investigators found that
coal m ne dust was a primary fuel for the explosion. This
is a rem nder of the explosion that often occurred before
Congress created standards to protect mners fromthose
violent and deadly disasters. And | was on the nine
rescue team operation at Farm ngton Nunmber Nine foll ow ng
the 1968 explosion, and I can tell you firsthand what
coal dust will do if it's allowed to build up in the
coal m nes.
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The MSHA proposal nust be wi thdrawn and new

proposals redrafted that are in tune with the need of the
mners. | nmean, after all, isn't this about us? Isn't

this about us? And if this is about us, |let us have sone
i nput on this. Because the new rule needs to conply with
the mners' needs, the Mne Act, and historical findings.

Those rules need to require conti nuous dust
monitoring at all coalnmnes, to increase sanpling of the
unheal t hy coal m ne dust, and | ower the dust levels in the
nation's mnes. It is high tim that MSHA sided with the
m ners and not with the mne operators, to fix these
t roubl ed dust prograns.

(St andi ng ovation.)

MR. NI CHOLS: Thanks. You find it outrageous
that MSHA is proposing to elimnate this schenme of
aver agi ng sanpl es?

MR. TARLEY: So that you understand, we have, as
an organi zation, been fighting for continuous sanpling.
We agree with you that there's been a | ot of cheating
goi ng on, on the conpany side, and that needs to be
fixed. But it doesn't need to be fixed in a manner where
we just forget about sanpling altogether, and we pretend
that -- if we don't sanple, then we don't know what we
have. So all right, let's not have the conpany do any
nore conpliance sanpling, but let's have MSHA do those 30
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sanples. But MSHA's not going to do them The operators

are not going to do them And with as little as three
sanples in a particular year, how do we know what we're
in?

Particularly when we have this device, which was
spoken el oquently on shortly before I began. And also
|"ve had an opportunity to talk to the manufacturer.

This thing is ready to put in our hands. Were's the
rush here? If we've got that thing, can anybody up there
honestly say that anything -- if that thing works the way
it's supposed to, if there could be any better piece of
the puzzle for this dust programthan that continuous
monitoring? | think not.

MR. NI CHOLS: How do you like the idea of
requiring operators to devel op real dust plans, and have
themverify the plan that it really works, as conpared to
what we accept now, that we get a plan that they think
will work --

MR. TARLEY: Well, the plan verification part --
and we have sonebody that's going to speak on that. [|'m
not prepared to speak on that at length. It has sone
good parts, but it's also got sonme gaping holes in it.
And | don't want to speak to sonething that | can't talKk
toinits fullest, but I think the next speaker, who is
our top gun, can address that in a fuller manner than
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what | could. And that's why | didn't speak on it in ny

remar ks.

MR. NI CHOLS: Well, you nmentioned that you don't
know of MSHA citing anybody for not being able to comply
with --

MR. TARLEY: No, | did not say that.

MR. NICHOLS: | believe you did.

MR. TARLEY: No. | said MSHA, to ny know edge,
has never shut down the mnes that couldn't get to the
2-mlligram standard, meaning that there is no mnes, to
my know edge, that doesn't exist today because MSHA cone
in and sealed it up because they couldn't nmet it. Now,
am| wong? | would like to --

MR. NICHOLS: No, but I think you can readily
see how sone people get to the 2-mlligram standard.

MR. TARLEY: What's that?

MR. NICHOLS: | think you can readily see from
our presentation how people get to the 2-m|1ligram
standard. You'll have two peopl e overexposed, three
under, and average it out. | think if we had the single-
sanpl e, you woul d have seen sone stronger enforcenment
action. People can adjust and average these sanpl es.

MR. TARLEY: We're not opposed to single-
sanpling. When |I'msaying this, this plan is clearly, in
our opinion, an operator's plan. And think about it.
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What is our notive on this side? |Is it profits? No.

Pensions? No. W just want to have a reasonabl e chance
to go to work and cone hone safe. W want to have a
reasonabl e opportunity to finish our career at the
coal m nes, and not be afflicted by some di sease that w |
give us a painful death. That's all we've got in this.
And | don't care if conmes from MSHA or the operators, or
falls from heaven. |If there's a way to fix this thing,
we'll be the first there to tell you that we like it.

This is not sonething that's just started.
We' ve been doing this since 1969. To ny know edge, MSHA
woul dn't be there if it wasn't for us. To ny know edge,
| know the Coal Act wouldn't be there if it wasn't for
us. And what's nore, it wouldn't be there if tens of
t housands of us didn't die. And what's nore, what | know
is a fact is that there has never been a rule pronul gated
in Washi ngton that saved us. Every rule that we've got,
one of us got killed or injured, or we danced in the
streets, and then Washington sat up and said, you know,
that's a pretty good idea. |'ve never seen -- | never
woke up, not one single norning, and Washi ngton says,
|"ve got the fix for the coal m ners.

And this is the same thing. This rule here
didn't flow fromthe coal m nes to Washington, it flowed
from Washi ngton here. And everything that flows in that
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that direction is always bad for us. And if |I'm w ong,

sonebody can point a law that canme from Washington to the

coal m nes, as opposed to -- and we've got some nore we'd
li ke you to enact, quite honestly, but we'll have to hurt
a few nore, and we'll have to kill a few nore. That's

how it's done.

MR. NI CHOLS: Okay. Thank you.

MR. TARLEY: Thank you.

(Appl ause.)

MR. NI CHOLS: Okay. Joe's already --

MR. MAIN: Yeah. W have a lot of folks here
today very concerned about this rule. And forgive nme if

| take a little extra time, Marvin, but under the

circunstances, | think that it's inportant that that be
done. | canme here with a prepared text this norning.
|'ve just scrapped it. |1'mdoing that --

MR. NI CHOLS: For the court reporter, he needed
to know who you are.

MR. MAIN. My nane is Joe Main, MA-1-N, and
represent coalmners, and I work for the United M ne
Workers of Anmerica as the adm nistrator of health and
safety. And that's ny job in |life, to represent
coal mners, work on their behalf. And as a starting
point, there's so many things that's ran through nmy head
this morning. | just really didn't know where to start,
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and still don't know where to start, so |I'mjust going to

pi ck a spot.

| " m probably one of the |ongest standing people
that's in this roomthat's been working on reforns of the
coal m ne dust programthat I know of. 1've |ooked around
the room and I know | go back to 1976 and the convention
in Cincinnati, ©Chio, when a bunch of mners, fed up with
a dust sampling program crafted a plan to fix this
problem And that plan was sinmply, get sanplers on these
guys 24/7, 365, and we'll get control of this dust. And
let's do that on this, and we'll get a systemin place
where mners can end the exposure to unhealthy dust
| evels. That was in 1976, the Cincinnati convention, and
a bunch of coal m ners who knew nore about this program
t han anyone in Washington | have nmet since.

| got to be a part of that, and listened to
m ners as they crafted this, and it was the npbst sound
i dea that | ever heard then, and since. You know, |'ve
sat back through, over tine. |'ve reviewed the N OSH
criteria docunent that was issued in 1995 that called for
i ncreased dust sanpling, that called for |owering of the
dust levels in the nation's m nes, and many ot her
i nprovenents. | was a participant on the federa
advi sory commttee, and | can speak firsthand as to what
that commttee recomended as far as actions to fix the
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pr obl em

And we were charged by the Secretary of Labor to
devel op regulations to eradicate the black |lung di sease,
pneunoconiosis in the nation's coal mnes. That was our
charge. W spent nonths putting together a plan. It
i nvol ved industry participation on that commttee, | abor
participation on that commttee, N OSH, MSHA provi ded al
t he evidence and guidance to the commttee. W had five
neutrals that had no interest in mning, sitting there as
part of the deci sionmaki ng body.

And at the end of the day, that commttee laid
out a framework for reformng the black |ung program the
respirable dust programin the mning industry. The sad
reality is that when MSHA went to rul emaki ng, they
ignored the 1995 criteria docunment issued by NI OSH, Lew
Wade's crowd, they issued -- or they ignored the federal
advi sory conmm ttee recomendati ons outright.

But you know, worst of all -- | nmean, there's
hi storical findings there that tells this Agency what you
need to do. Increase sanpling, decrease dust |evels,

i ncrease sanpling, decrease sanpling, increase sanpling,
decrease dust |evels. Laced through all of those
recomrendati ons. But when the m ners showed up, when the
m ners showed up in 2000 to lay out their case, | was at
every hearing. | heard what mners had to say. They
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said the rule was wong, it took the wong approach.

What m ners asked for was increase the dust sanpling in
t he nation's coal m nes, decrease the dust |evels, and
gi ve us continuous dust nonitoring.

Now, that 1976 idea of the m ners has taken a
| ot of formover the years. [In 1980, when we were
finishing up the reformof the dust program and revising
t he sanpling schenes, MSHA adm tted, | ook, we haven't got
this right yet, and what we want to do here is, build
t his continuous dust nonitor and use that as a tool.
They made a prom se to coal mners in 1980 that they would
work to build that device. What's happened since, a | ot
of pretty things, a lot of things not so pretty, with
respect to the devel opnent of that device.

| take nmy hat off to NI OSH, who has hel ped
spear head the devel opnent of the device that we now have
at hand, that gets what miners said in 1976, and gets
what the governnent prom sed in 1980, and has us at the
very edge of having that as the tool to fix this dust
sanpling problem Wat can we do with that device if we
get it? Real sinple. W can put it on every mner in a
hi gh-dust occupation, on Part 90 mi ners, on mners
t hroughout the m ne, and every day and every shift get
data on what they're exposed to, for the governnent's use
to help determ ne the conpliance with the dust |evels.
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We can give mners a tool of enpowernent |ike

t hey' ve never seen before. Mners can put on the device,
| ook down at it, and find out how nuch dust they were in
up to that part of the shift, whether it's in tw hours,
three hours, or four hours. Mners can project, if they
stay in that dust level, what it's going to be, and if
they're going to be overexposed before the end of the
shift. W can do this for the full shift.

We can have, for the first tinme, full-shift
sanpling in the nation's coal m nes, constant sanpling,
i medi ate information, not waiting for a sanple to be
taken out, and question whether or not an operator has
tanpered with that sanple before it ever goes to the feds
to get analyzed, and the data gets back.

You know, there's a ton of things we can do.
Pl an verification, Marvin, 1'll tell you straight up, you
put a dust sanpler on those guys 24/7, 365, you won't
M ckey Mouse around with a systemthat just don't work.
You know, as Carlo said, we net several hours wi th MSHA
to get to the root of these rules, what they are. W
couldn't figure themout. You know, |'ve been dealing
with this for years. | could not figure themout. |
think three nmeetings, sonmewhere around six to eight hours
total, just to walk through the conplications. |
chal | enge anybody to tell me within five or ten m nutes

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

55
what they saw on the screen today. It's conplicated.

It's over people's heads. |It's over miners' heads.

But the worst part of it is, these rules are so
confusing, and they're deceiving, as well. | did not
know, until Bob Thaxton told me, that the dust |levels in
the m ne environment in a coal m ne, under this rule,
could go up to 8 milligram Didn't know that. Not unti
Bob told us. Had no clue that that was the case. |
said, Well, Bob, where in this rule can | find that
standard? It is not in the rule. You ve got to
understand the fornulas and factors to get you there.

And that's outrageous. | nean, there's a |ot of mners

t hat have no clue that there's a rule about ready to cone
down, that is going to allow nm ne operators to el evate
dust levels to that height.

We asked, okay, this quarterly sanpling program
which is a plan verification, how does it work? Wat's
goi ng to happen? We were told that, in ternms of the
foll owup plan verification, that about 85 percent of the
mning units in this country would not be doing it. W
asked, okay, that nm ne operator on that 8-percent
standard, what would trigger a quarterly inspection by
that m ne operator under those circunstances? Well, as
we told, Bob, I think it was 6.67 to trigger that. Am|
cl ose?
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MR. THAXTON: Cl ose.

MR. MAIN:. Okay. You know, does anybody that
read this rule see 6.67 that trigger a plan verification
at a quarterly sanmpling? |If you see it in the rule, tell
me. It ain't there. The 8 mlligram You know, |'ve
been taking a beating. Joe, you don't know what you're
tal ki ng about. There is no way that they can jack up the
dust levels to 8 mlligramin the nm ne atnosphere in a
wor ki ng area, active areas of the coalmne. O©h yes,
there i s, because Bob Thaxton told me they could. But
it"s not in the rule. These mners don't know that.

MR. NICHOLS: Did you tell Joe that?

MR. MAIN:. I'mtelling you the facts of what the
case is, Marvin? This is things that should have been in
that rule. We chall enged MSHA when we had those
meetings. You can't go out there and explain this rule,
and hide these things fromthe mners. It ain't fair.

It ain"t right. And it ain't the truth. That 2-

mlligram standard that you see |laced through there?
That's not 2 mlligram That could be anywhere from as
| understand it, less than 1 mlligramup to 8
mlligrams, by the information that was provided to us as

we questioned this rule.
We ask for this rule to be withdrawn for two
reasons, and we still have that standing request,
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al though I've been informally told the answer is no, |'m

telling you the right thing to do in this case is to
withdraw that rule. One is, it was dropped in the m ddle
of a large nunber of mning accidents. The nost that I

think 1'"ve ever had on ny hands to deal with at one tine.

Everybody thinks the mning industry is safe.
We had a -- indentation that alnmost killed three mners
from Kentucky on January the 3rd. On January the 6th we
had the mne fire destruct the 84 mne, closed it down,
and rescue workers had to go back in and save the m ne.
We had the explosion at the McEIroy mine in January,
around January 22nd. We had the closure of the Loveridge
m ne because of a major mne firestill closed. O her
than the fact that we're in trying to recover the fire
area. And we've had to take all of our resources to
respond to those. Plus we have investigations of all of
t hose ongoing, in addition to the wap-up of the
i nvestigations of the JimWlters n ne.

Now, how in your right mnd can people who have
to preoccupy thenselves with those kinds of inportant
i ssues delve into, and understand, and prepare to respond
to such a conplicated, confusing, and basically
outrageous rule? You can't. And we're struggling to do
that, and we're going through this |earning process,
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| earning fromyou guys as we go. | challenge you to give

this docunent to any mner on their own. And the
docunment's, as Carlo pointed out, that thick. G ve them
two days, and let nme test themon what's really on that
rule. And I'll give thema 20 percent pass rate, too.

It is that conplicated of a rule.

| don't know how peopl e expect mners to
understand the conplexities of that, but based on all of
those -- and MSHA | aunched anot her rul emaki ng, which was
the belt air rule, that would elimnate protections for
m ners as far as the best being forced to coal faces
that's been in effect since 1969. We're struggling to
try to respond to that. We have, | think, a June 30th
deadl i ne.

And we had a nunber of mne fires that just
recently happened, and belt injuries. W' re going back
to see how that even fits with this rule. You know,
think it's safe to say that those on this side of the
tabl e are underwater, and we pleaded with this Agency to
understand that. You know, I'msorry they didn't. W've
been out rushing, trying to get our hands around this and
get information out to the mners, and we have not been
t oo successful about that. There's a |ot of mners that
just understands bits and pieces.

But | think when you explain this rule, you have
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to explain it in a way that really gets to the neat of

it. And when you get to the neat of it, the bottomline
is that it violates the Mne Act in a nunber of ways, it
is totally contrary to the federal advisory commttee
findings, contrary to the NIOSH findings, and contrary to
t he needs and wi shes expressed by mners clearly to this
Agency that won't listen. And that's sonmething we're
struggling -- how do we get people to listen here?

I f you |l ook at the construction of that rule,
there's only one thing that can be done. Wthdraw it, go
back to the table, build it around something that does
work. And | think it's time, because this whole issue
cones down to which side are you on, the side of mners
protected fromthe dust, or the side of operator interest
and needs. M ners want the dust levels |owered. M ners
want sanpling full-tine in these coalmnes. Sone m ne
operators want to get you guys out of the m nes and no
sanpling. And mne operators want to raise the |evels of
dust in the coalmnes. That is wongheaded and it's
wr ong.

But that's how this whole thing' s shaking down.

VWi ch side are you on? Fixing this on behalf of the
m ners, or fixing it to the interests of the m ne
operators? G ven what we saw so far in the docunent,
it's very obvious to us that the mners |ost in that
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argunment, despite pleas to this governnment tine and tine

again. The rule in its entirety is so flawed that it
doesn't neet the job, and it violates so many
recomendati ons of the Mne Act to do that the rule nust
be wi thdrawn and recrafted.

There's sonme other clarifications I'd like to
make, too, and just for the record, | understand that,
Lew, you said that MSHA participated in the rul emaking.
Did you guys participate in the rul emaking part that
deals with the plan verification and the sanpling under
part 70, 75, and part 90? As far as having authorship of
this rule that's before us? That would be other than the
si ngl e-sanmpl e.

DR. WADE: Joe, NI OSH was conpletely involved in
all aspects of the single-sanple rule. That includes an
econom ¢ analysis, a quantitative risk assessnent. Sone
of those docunents, such as the econom c analysis and the
guantitative risk assessnent are part, also, of the dust
pl an verification package, so in that sense, we were
involved in the econom c analysis and the qualitative
ri sk assessnent. We were not involved in the fram ng of
the dust plan verification rule itself.

MR. MAIN. The reason | ask that is --

MR. REYNOLDS: There's a |legal reason for that,
as well. | mean, NI OSH does not have rul emaki ng

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

61
authority, and that's why the rules were structured the

way they were. That's why you have two rul es.

MR. MAIN: The subject of nmy question, though,
is that being a person that has read the NIOSH criteria
docunent that 1've never seen NI OSH back off of, the rule
proposed is totally contrary, in many ways, to the
findings of NIOSH as to what needed to be done to protect
the mners. And | just wanted to determ ne whet her or
not they were any part authors of the specific
regul ati ons that exist in part 70, part 90 -- or 75 and
part 90. And | understand the answer to that is no, as
far as the authorship. Okay.

Wth regard to plan verification, as it was
expl ained to us -- and we have probably a step beyond
what a |lot of the folks do in this room because we had a
chance to sit down and ask a | ot of questions that they
haven't had -- but as | understand it, the plan
verification process goes sonething along this line. The
conpany submits a provincial (sic) plan, of which MSHA
woul d basically accept if it |ooked good enough to pass
t he acceptance test, that would be in effect for a
certain period of time. | think it's within 45 days they
woul d have to begin sanmpling of that plant. One sanple
coul d get approval of that plan for the operator to use.

By taking one sanple. That's correct? One to four.
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MR. THAXTON: It's one shift of sanples.

MR. MAIN:. Okay. But |I'm saying, one sanpling
day, one sanpling shift, whatever you want. But one
sanpling event could gain approval of the plan; is that
correct?

MR. THAXTON: That would be the m ni mum

MR. MAIN: Yeah, but is that correct? They
could do that --

MR. THAXTON: As the minimum yes. It could be
up to five.

MR. MAIN: And once they do that plan
verification, the only requirenments that they would have
to go back and do quarterly plan verifications is if MSHA
required it? Required the operator to do that?

MR. THAXTON: That's correct

MR. MAIN:. Okay. And in this mne that | talked
about, let's say that you have this factor of four,
you're at a mne environnment neasured the sane way we do
now, reading 8 mlligrans --

MR. NICHOLS: Let's deal with that 8 m|!ligrams.

Did you tell Joe that m ne operators could go to 8
mlligrans?

MR. THAXTON: What we tal ked about, Joe, is that
there is no 8 mlligranms actually specified in the rule.

MR. MAIN: That's right.
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MR. THAXTON: We said it's a protection factor

that woul d be assigned could, theoretically, allow
sonebody to go up to a maximum of 8 mlligrans.

MR. MAIN:. When | asked you the specific
gquestion, Bob, okay, how nuch dust, when you do that
formula, that factor of four, how nmuch dust would you be
actual ly nmeasuring?

MR. THAXTON: That's why | said --

MR. MAIN: It could go up to what?

MR. THAXTON: It could go up to a maxi num of 8
mlligrams.

MR MAIN:. 8 milligram COkay. Now, | nean
that's -- and the thing of it is, Marvin --

MR. NI CHOLS: Joe, we've been through this

bef ore. MR. MAIN. Marvin, let nme
speak, and then I'Il take any questions, if you don't
m nd.

MR. NI CHOLS: All right.
MR. MAIN: The point of it is, the |aw

explicitly says, In the mne environnent, in the active
workings, 2 mlligramis max. Congress set that in 1969.
And they said, fellows, that's it. You ve got to neet

that standard. And you're not going to nmeet it by using
respirators. Very clear. Now, as | understand the rule,
and those di scussions from Bob, as |I'm understandi ng
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today, with that PAPR on and that sanpler on the side,

they could legally go up to 8 mlligranms of dust on that
factor four standard, nmeasured on that dust sanpling. Am
| wrong?

THAXTON: Can | respond?

MAIN:.  Am | wrong?

33

THAXTON: Can | respond to the whole thing?

MR. MAIN:  No, no, no. Just -- see, we're
trying to establish, can the dust |levels actually
measured in the mne go from2 mlligramup to 8
mlligram as neasured off that sanpler in the same place
we're nmeasuring it now? Can that reach 8, and they still
be legal ? Yes or no?

MR. THAXTON: Wth the way you're phrasing it,
no. if they were at 2 mlligrams, they cannot be allowed

to go to 8 just because they wear a PAPR. |f the

operator is able to maintain two, they will stay at two.
If they are able to maintain 2.5, they will have to stay
at 2.5.

MR. MAIN. Well, this gets ne to another issue
of trust. We'll get to that one, Bob, okay? |I'mjust
saying, under the law, is it |legal now for an operator to
have a dust level up to 8 mlligran? Yes or no?

Measured in the m ne environnment on that sanpler, yes or
no?
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MR. THAXTON: Theoretically, yes. It can go as

high as 8 m | ligrans.

MR. MAIN:. Okay. Now --

MR. THAXTON: There is no --

MR. MAIN:  You know, let's be honest here with
these fellows and what it is. | nean, here is what the
truth of this proposal does. As we understand it from
t hose di scussions, a mne operator can request to get
PAPR use in their mnes. They can claim we've exhausted
our engineering controls, we just can't do it, and we
need to increase the dust levels. They have nade those
requests to MSHA before. Trail Mountain. Dave
Lauriski's own former mne being one of them which you
and | worked on, Bob. JimWlters, a person that worked
on that back in the nineties. W can't do it, you got to
give us these PAPRs. We went in and we showed t hem how
to engineer their coal mnes, didn't we?

MR. THAXTON: Yes.

MR. MAIN. And they had the standard in place
t hat says, you have no escape here. You're not getting a
respirator to replace your controls. What this rule does
is to give themthat escape. And we have to rely on the
trust of the governnent to do the right thing, as opposed
to a regul ation that says, no, you're not. That's the
difference. Now, there's a |lot of things we can wal k
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t hrough here as a trust issue, and you have to nake

determ nations for m ners who express their opinion on
this rule whether or not we trust this Agency.

In the last two years, on respirable dust issues
al one, there has been a nunber of things happen.
Decenber 2001, MSHA nmade a decision to withdraw the rule
that would have led to |lowering the dust standards in the
nation's coal m nes. Decenber 2001, MSHA made a deci si on
to withdraw action on a rule that would have dealt with
requiring continuous dust nmonitors in coal mnes. Last
year MSHA revised the dust sanpling program

We know we had the Excel decision, and you had
to do sone things on how you did the followp
i nspections, which, we understand that side of the
equation, but beyond that, what MSHA did that they didn't
have to do, with the Excel decision, was, they changed
t he whol e enforcenent schene by reducing from six dust
sanpling inspections per year to four. And by the way,
t hose four conpliance enforcenment sanples was no | onger
enf orcenent sanples. They were called -- what was the
word? Targets?

MR. NI CHOLS: No, trigger.

MR. MAIN: Trigger. Target. The operator could
violate the | aw and not even get cited on those four.
Qutrageous. Qutrageous conduct, | think, on the part of
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this governnment, when we have so many people getting the

bl ack | ung di sease. Then, |ast year what the Agency did
was, elimnated the programthat Carlo tal ked about here
that just found that over 800 coal m ners have the di sease
that's working in the coal m nes today. After exam ning
about 31,000 coal m ners, the program ended, over our
obj ections. It was producing the evidence and
i nformati on we needed, to fix this problem

Areas |i ke Eastern Kentucky, we believe, were
basically m ssed with that study. And if anybody doesn't
believe that problemis as bad in East Kentucky as
anywhere in the country, | think that you have to read
the history books of the mning industry. But these are
actions that this governnent took with, regard to dust
reformissues al one, since Decenber

Now, what is it? W should trust MSHA to do the
ri ght thing whenever that operator who has no mners rep
cones to the district manager's door and says, |'ve
exhausted nmy engineering controls, and if you don't give
it to ne, |1've got to shut down your coal mne? Do we
honestly believe that we're going to have stiff-backed
Agency fol ks saying, no, and we're going to go show you
how to do it, at a time whenever the prohibition that
woul d stop them woul d be elim nated, which you choose to
do under this law? | amtelling you straight out, on
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behal f of the mners, it is illegal, it will reduces

protections afforded mners, and it's the wong thing to
do.

| f you go back to the proposal of the m ners,
and we just sit back and listen a m nute about how we
need to fix this program you put a dust sanpler on a
coal mner 24/7, the truth's comng out, fellows. And
they're going to have to do sonething to keep those dust
| evel s down. That will do nore to do plan verification
than any single thing that I can think of. Wy do it one
time? And under your proposal, Bob, as | understand it,
with 85 percent of the mning units not being subject to
further plan verifications, those quarterly ones are
goi ng out the w ndow, and |eaving a possibility of a
m ning unit, under your rules, to be sanpled for plan
verification by that operator one time. That is a
possibility laid out by you guys.

Now, it mekes all the sense in the world. Let's
don't do it one shift in a year, let's do it every day of
t he year and have constant plan verification. Real
sinple math there. W'II|l have all the data and
information. You know, m ners have argued, which is part
of a lawsuit for full-shift sanpling, one of the beauties
of this device is that it will let you do full-shift
sanpling up to 12 hours, like that. That's the way it's
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desi gned, what it'll do. W can have full exposures of

m ners, as opposed to those fellows working 12 hours in
the mddl e of the dust, oh, the dust punp's cone off,
okay, fellows, we can go a little -- you know, we don't
have to put the line curtain up now. Whatever the case
may be at sone of these m nes, that has happened.

You know, there's a history of dust fraud that
is just about as deep as any kind of immoral act that you
could think of in this mning industry. In the 1990s
al one, over 160 conpani es and/or individuals was
crimnally prosecuted for fraudul ent dust practices. W
think that that case should never have happened. W
t hi nk what those mners said in '76 should have been
listened to. Put them dust punps on there. Let's have
24/ 7, 365 collection of data, and let's do it the best
way we can to prevent the tanpering. That solves that
pr obl em

So we have in this schenme, at the end of the
day, under the plan verification, the opportunity for an
operator to get a plan verified and conti nued
verification with one shift sanpled. And as far as the
MSHA sanmpling, you know, we have a rule that guarantees
if we don't like it. And we think that the operator
control of the dust conpliance program should have been
elimnated years ago. We said. W saidit. W saidit.
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But what we haven't said is, oh, elimnate the

m ne operator dust sanpling requirenents, and take what
little bit you guys do, and tinker with it in a way that,
so maybe it'lIl be just a hair nore than what you're
currently doing, and sone may get |ess. Because at the
end of the day, under your sanpling, as you' ve told us
Bob -- and that's the reason that these folks need to
understand this -- that there are mnes in this country
that could see only three conpliance shifts sanpled in a
year's tine.

And out-by areas in coal mnes? That's far
worse. One shift is your proposal. One shift out-by
coal mnes. And we're going to neasure the whole
exposure of all the coalmners in that coal m ne on one
shift of sanple. That is ludicrous. You know, we are
frustrated. We're frustrated, because we canme here and
said the same darn thing in 2000, Bob, Marvin. W said
the sanme thing five years ago, ten years ago, twenty
years ago, and nobody's Ili stening.

It is not for the bureaucrats in Washi ngton t hat
this issue be resolved. It is for the coal m ners.
There's a way to fix it for them There's a way to
enpower those mners so they have control over the dust
|l evels, and in a way that there's going to be sone real
accountability here.
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Now, if there's a fear of accountability of

t hese operators when that dust sanple cones out at the
end of every shift that says 2.5, if you're worried about
that, you better not be. That's not your job. Your job
is to make sure that that's |ess than what the standard
i s.

MR. NI CHOLS: We weren't too worried about that,
Joe. We prosecuted those 160 dust fraud cases that you
menti oned, and this Agency supports the use of personal
conti nuous dust monitors. This rule allows for that.
What we're not going to do is sit and wait a few nore
years for the devel opnent of them 1|ike we have the | ast
two years, and |let these mners continue to breathe dust.

MR. MAIN: Marvin, two problenms with what you
just said. One is, do you know how we got in the ness

that we did with the fraud? MSHA backed off inspecting

coal mnes. They went down to -- after this prom se was
made to mners in 1980 -- and the record will bear this
out -- after that prom se was nmade, MSHA cut back to two

i nspections in coal mnes, and set back and let the
operators really control the program and then it al

caught up with you guys. And the second thing is, Marvin

--and I'll finish, and then you can make your point.
The second thing is -- you're here to hear from us, okay?
The second point that I'Il make is that you
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backed off of dust inspections again. And I'msitting

here thinking, we just went to Congress, we just went to
the world saying we need to inprove dust sanmpling in this
country. And | was totally appalled | ast sumrer when I

saw t hat goofy policy cone out of MSHA that says, we're

goi ng back to four, and we're going to call them-- what

is the word there, Bob? 1It's not "target,"” it's

“trigger"? | nean, where the heck are we at?
l"'mtelling you, it is wong. |It's wong for

the nation's mners. And what we need to do is put this
thing -- they can't trust you guys. They can't trust the
operators. | nean, there's 25 years of history. You've
done sone changes. You've done sone inprovenments. But
you've failed to really get the case closed, to protect
t hese guys, and that's what we're down to.

Do we reduce the dust levels in the nation's
m nes, and increase sanpling? O do we increase the dust
| evel s and reduce sanpling? |If you |ook at your
proposal, it cuts along those lines. The m ner says
you're dead wong. The operators probably support you.
| know there is operators that have supported sone of
that stuff.

MR. NI CHOLS: How many do you think support
si ngl e- sanpl e?

MR. MAIN: Single-sanple on one shift in an out-

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

73
by area coal mne, to neasure the full neasure of that

m ner's exposure is totally ridicul ous and outrageous.
Full shift sanpling every day? W buy that argunent, but
you guys won't do it.

MALE VO CE: Plus it's controll able.

MR. NI CHOLS: How many operators do you think
support single-shift sanple and elim nating the chance
aver age sanpl es here?

MR. MAIN. Marvin, I'Il tell you one thing.
|'"ve been in this business for a long time. That is the
goofiest, nost conplicated proposal. | still don't
understand it all, and I've been through three courses.
What you got here is a totally confused, conplicated rule
that | challenge you to figure out. Go out and find out
who understands this thing first. Then ask what it
means. But if you do that on a sporadic basis, it neans
nothing. |If you do it on a constant basis, it nmeans
sonething. And that's the difference.

You can't take a sanple -- does anybody in here
really believe that you can neasure the full exposure of
a mner working on that belt |ine, by taking one sanple
once a year? Does anybody honestly believe that?

MR. NI CHOLS: Do you believe that the nunmber of
sanpl es that are being collected now can do enough?

MR. MAIN: No. That's what we said at -- we
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have answered that question time and tinme again. W have

said that the sanpling that you guys were doing in 2000
was not enough. That was the total conpliance sanples on
the section was what, then, 36? W're down now to 34,
and 4 of them s only this trigger deal, okay? W said
then it wasn't enough, and we said we need to get these
continuous dust nonitors. Now Marvin, | want to respond
to the continuous nonitors thing, because you raised it,
you know, hol ding up, holding up.

You know, |'ve been working on this project with
i ndustry and with NIOSH, | mean, night and day, trying to
get this thing done. W' ve all been beating on the
doors. Not as much MSHA, | will say, and that has been a
little frustrating. They' ve been in and out of the
pi cture. But there's a lot of folks put a | ot of
pressure on getting this instrunment built, |eaning on the
manuf acturer to get it done, so we could get a rule that
woul d do this.

And it just struck me just very suspiciously
why, on the verge of getting the final test done, which
we expect in August or Septenmber, and getting the full
measure of what this thing would do, do we rush a rule
out inatime with all these mning accidents, with al
these other rules, the belt air rule, the rule on
enmer gency evacuation that totally had the industry
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preoccupied? |It's very suspicious, Mrvin.

And I'Il tell you one thing, it does not give
fairness to these m ners, who have a right to know what's
really going on, and what can be done. Wiy did MSHA rush
this rule out, knowing that this PDM was com ng down the
pi ke?

MR. NI CHOLS: This rule has been worked on at
| east for four years, and maybe ever |onger than that.
There is no rush to get this rule out. There's been a
timetable for ever since this adm nistration got here.

MR. MAIN. There is a train that was com ng down
a track, that was going to deliver the kind of things I
just said that was at hand, for anybody that paid
attention. And there's only two conclusions | can draw.

Wth this ready to go late sumer, rushing the rul e out
to beat it to the path is very suspicious. But when you
| ook at it as a broad sense, why would the Agency not
wait four nonths? | nean, delay -- | nean, really,
reforms of this thing since the m d-seventies. Four
nmonths to get the full details on this and build
sonet hing around it.

In terms of your proposal, you want to give it
to A.T. Massey to decide if he wants to let his mners
have that, under an optional program but the option wl
never be exercised, because what, instead of the
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quarterly program Bob? Instead of quarterly sanpling?

MR. NICHOLS: | don't understand what you're
aski ng.

MR. THAXTON: | don't either.

MR. MAIN. Using PDM 1's --

MR. NICHOLS: This rule allows for persona
dust --

MR. MAIN. This rule allows A T. Massey to
decide if they want to put those on their mners. Does
anybody in this roombelieve that A T. Massey on their
own is going to put those on? Raise your hands?

MALE VO CE: Hell no.

MR. MAIN:. Okay. Does anybody believe that an
operator will take a course of putting a sanpler on once,
to get a plan verification if they're successful, or say
no, I"'mnot going to do that? What |'m going to do,
fellows, is, I'"'mgoing to put this voluntarily on them
" mgoing to go out and buy them and put them on every
coal m ner on every shift, 365, 24/7. Now, who believes
that? Stand up in this room It is a fraud, Marvin.

There is no personal dust sanpler for coal mners
to have in any neaningful way in this rule, and everybody
knows it. And that's the frustrating part about this.
Don't sell us sonething. Tell us the truth. Tell mners
the truth. There is an 8-mlligramstandard in this
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rul e. There is a standard in here that all ows that dust

to be jacked up, and you guys, | know you're in a box
now, because it doesn't | ook good here to let the
Congress know and everybody el se know t hat what you're
going to do is wipe out that 2-mlligram standard and
replace it with an 8-mlligram standard through fuzzy
formul as that people can't understand. That's exactly
where we're at.

MR. NICHOLS: We're not going to do that, Joe.
And every time you speak on this, you keep
m scharacterizing what we're trying to do with PAPRs.

MR. MAIN. | heard what you're going to do with
PAPRs, and let us figure out if what you're telling nme
now i s the sane as what Bob told us the other day.

MR. NICHOLS: | don't expect to change your
m nd, but here's the way the enforcenment process worKks.
The primacy of controlling dust is the engi neering
controls. |If that can be done, PAPRs never cone into
play. |If PAPRs cone into play, the protection factor for
PAPRs has nothing to do with the 2-m|Iligram standard.
Just wait a mnute. |f operators cannot neet the 2-
mlligram standard, as Bob says, if they can neet the
2.5, that's what's going to happen. They're not going to
be allowed to go to 8. | don't know anyplace in this
country, based on our 30 years of experience, where
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peopl e can't engi neer the problem down way bel ow any 8-

mlligramstandard. | nean, --

MR. MAIN: But that's beside the point, Marvin.

MR. NI CHOLS: But you keep mi scharacterizing it.

MR. MAIN:. No, I"'mnot. I'mtelling you the
truth. Let nme tell you a case in history. | was there.

JimWalters Resources, 1990. Cane to MSHA, says, give
us PAPRs, we can't neet the law. Cane to me, said the
sane thing. MSHA was weak-kneed getting ready to do it
until we said, you do it or we're suing you, okay? You
know what we did? We went in that coal mne, nmade them
put shield sprays that other operators had. W made them
redesign the way that the shearers cut. The water sprays
on the shearers. The way they controlled the water at
the stage | oader. The dust out in the best entry that
was being dunmped on the face was jacking up the dust.

We did all those things that wasn't there
before. And that operator -- and |I've seen the weak-
kneedness of this Agency so nany tines, it scares the
hell out of nme. We do not trust this Agency to hold the
line, giving away the one control they have under the
| aw, that says, no operator, you can't do it. Because
what you just told me that you plan to do, you can't do
t hat under the current |aw

MR. THAXTON: Didn't the JimMWlters situation,
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Joe, also allow that mners were only permtted specific

ampunts of tine to work on the shearer? That they
actually couldn't work the whole tine?

MR. NICHOLS: | remenber the situation. What
you done was cone up with a Rube Gol dberg way of sanpling
downwi nd, where you passed this punp off. You didn't
know what you had downw nd.

MR. MAIN:  We had a nmess on our hands, because
t he governnment sat on their butt and | et dust control get
out of that coalmne until the truth came out, and we had
to goin and fix it. And we fixed it with engineering
controls straight out. And if it wasn't for the strength
of the m neworkers, | can tell you, honest to God,

Marvin, that this Agency woul d have backed of f and
figured out a way to let them do what they wanted, to
keep that m ne running w thout engineering controls. And

it would have been the wong thing to do, because those

m ners had been sitting in 8 mlligranms of dust.

Now, a question | have for you. | nean, this is
arule, and let's don't kid ourself. You can sugarcoat
it and say it doesn't nmean -- it nmeans, straight up, that

you can put a PAPR on a guy, you can jack that |evel up
approved by MSHA, up to 8 milligramin the coal m ne that
you can't do now.

MR. THAXTON: You cannot do that. You cannot

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

80

jack up dust concentrations, Joe. The rule will not
allow themto jack up the 2-mlligram standard to 8
mlligrams.

MR. MAIN: And what stops thenf

MR. NICHOLS: If you've got control of A, B, C
and D, you're not going to be able to take C and D off
and use the PAPR. You see? |If you're getting 2.5 with
A, B, Cand D, you're going to maintain 2.5.

MR. MAIN. |Is there a |aw that says they can't
do that? O is that based on a judgnent of MSHA based on
observing what they think the operators are telling then?

MR. NI CHOLS: That's based on | ongstandi ng
enf orcenent policy that this Agency has al ways used for
pri macy of engineering controls.

MR. MAIN: Now, is this the same enforcenent
policy that the governnment had in place that said, we're
i ncreasi ng dust | evels because we're concerned -- or dust
i nspecti ons because we're concerned about the infrequent
dust sanpling in coal mnes, but then, within a short
change, says, oh, we changed our mnd. Well, we really
don't need to do six. W're going to do four now. And
by the way, we're not going to even consider those as
enf orcenent sanples? |Is this the sane Agency, Marvin?

MR. NICHOLS: This is the same Agency that
scrapped up $1.7 mllion to give mners free chest x-
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rays, not an action, | think, of an Agency trying to

cover up the dust problem This is the sane agency --

MR. MAIN:. Is that still going on, Marvin?

MR. NICHOLS: This is the sanme Agency that, up
until early to md nineties, coalmners had no protection
over collering and drilling holes on the surface wth.

MR. MAIN: There is sone nodest inprovenents,
but when you give ne two bucks and take a hundred
dollars, I"'mthe loser. Let's go back to the centerpiece
here. This is what this debate's all about. Do we
decrease dust |evels? And do we increase sanpling in
this mne? O do we increase the dust levels in the mne
and decrease sampling? The center of the whol e debate.

And what you guys propose to do is, allow dust
|l evel s to be increased in the coalmnes, in the mne
envi ronnent and active workings, and substantially reduce
sanpling in coal mnes to where you have one out- by
conpliance sanple a year, and three section sanples at --
all mnes, one sanple out-by, and at some mnes, only
three conpliance sanpling sections a year, as a policy.

MR. NI CHOLS: But Joe, those three -- those
sections that you say will only get three MSHA
i nspections, you need to be clear your people that the
only way they get to that point is because they have
denonstrated that they have controll ed dust to such a | ow
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| evel that we have good confidence that those areas are

protected. And that way it frees up our resources to go
to the areas where we think that there is overexposure --

MR. MAIN: In your theory, if you had an honest
i ndustry and we all trusted what the operators was doing
during those very infrequent days, it may nmean somet hing.

| can tell you --

MR. NI CHOLS: Those are unannounced i nspections
by the Agency --

MR. MAIN. | can tell you that you guys have
been in these coal m nes, you have been sanpling, under
your noses they have cheated. When you' re gone, they've
really cheated. And that nust end. And we're saying,

t ake the goofiness out of this, Bob. G ve these guys a
personal dust sanpler that they can wear 24/7, and let's
take the nystery out of it, and let's try to clear up
this cheating and the unknowns. Now, do you agree that

m ners would be better off if they had 24/7, 365 sanpling
or not?

MR. NICHOLS: |If every mner was provided with a
constant readout, and you allowed themto adjust their
schedul es -- because you're going to use adm nistrative
controls then to control the --

MR. MAIN. Well, see, that's -- the thing of it
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MR. NI CHOLS: Then you would have that, because

you're | ooking at each individual exposure at that point.

MR. MAIN. A mner would be in a position to
stay out of the unhealthy dust, because he woul d have a
device that would tell himthere every day?

MR. NICHOLS: It would tell himwhat his
concentration is up to that point, and he could say that
" m about to exceed it, and | need to get away fromit.

MR. MAIN. And if the operator didn't do
sonething to keep himout of that dust, what happens to
t he operator, provided you guys enforce the | aw?

MR. NICHOLS: Well, if what's proposed right
now, we would say that you have to renove the person from
t he exposure, take corrective action.

MR. MAIN:. Over nmybe three shifts on the
section in sone of the m nes, one shift out-by, versus
365, 24/7.

MR. NI CHOLS: The vast majority of MMUs will be
sanpl ed binmonthly, with what we have proposed right now.

What's in the draft MSHA inspections procedures. Like
we told you, the vast majority of MMUs cannot --

MR. MAIN: Maybe this is the best way for nme to
do this. W understand there's pieces of the |aw, and we
understand the total confusion of this |aw that people
cannot understand, really, until you get down and ask a
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| ot of questions. Over these mners' heads, over our

heads, it took you guys to cone in three neetings and
explain this stuff to us, is how conplicated. And you
expect the mners and the m ning conmmunity to understand
this goofy rule? And that's what it is. Conplicated,
confusing. It's a bureaucratic nightmare that's going to
sink under its own weight, and you won't |isten to what

m ners have to say.

Hold the fort, why can't we get a rule here that
says we're tired of this cheating out here, we're tired
of this sanpling systemthat doesn't give us accuracy,
we're tired of this infrequent sanpling systemthat we
have to come up with all these gi mm cks and crazy schemes
t hat people don't understand, to try to get you in
conpliance? W're just going to do sonmething here that's
just grandiose. W're going to just sanple you every
day, and make you live by the standard every day.

It seens |ike the sinple solution to ne. Wy
can't we get there? Wy can't you listen to the m ners,
and do what they've asked to do for twenty sonme years?
The nunber of people dying fromthis disease, |'ve got
personal friends that died. You know, | seen M ke South
struggle through the last years of his l[ife with his
| ungs chewed up. That's what this is about. W're
trying to get these guys out of the dust. Not through
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bureaucratic, confused rules and gi mm ckry, but really.

And as Carlo said, that's our notive here. W
want to end this disease in the mning industry, get
t hese guys out of the dust, and end this problem Not
for you guys to figure out fromthe bureaucracy how you
want to handle it, but for these mners. Gve themthe
power. G ve themthe understanding, and give themthe
ability to get out of the dust. And your proposal don't
do that.

MR. NICHOLS: Wwell, it allows for it. If the
personal dust nonitor is devel oped, this rule allows for
that. What we're not going to do is, wait and still
accept conpliance of these dust plans at 60 percent
production. And we're not going to average these sanples
any nore to disguise conpliance.

MR. MAIN:. Baby step. It doesn't fix the
problem And if you' d have waited six nonths, or -- |
mean, get sone courage about you. Just say, industry,
you're going to do this. W' ve got all the evidence the
darn thing works. Get a little bit of courage there.
Technol ogy-driven is the way the rules are supposed to
go. Do you have no courage to step up to the plate and
say, | ook, operators, you' ve had your way for 20 sone
years, we're going to change the dynam cs here, you're
going to sanple 24-7, 365, and you're going to keep it at
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t he standard, and when you overexpose -- and not these

2.33s, but you go over the standard, you're in trouble,
you're going to get these miners out of the dust? A real
si npl e approach

The ot her question | have, too, Bob. W haven't
figured this out. If you have a sanpler on, you' ve got
the PAPR on, and it shows up 8 mlligrams. \When does
MSHA actually cite?

MR. THAXTON: We do not cite on the continuous
dust nmonitor, if that's what you're --

MR. MAIN: No, no. On the PAPR. Oh, you don't
cite on that?

MR. THAXTON: Not on continuous dust nonitors,
no. MR. MAIN. Oh. Okay.

MR. THAXTON: It's right there in the thing.

MR. MAIN. Okay. | mssed that one.

MR. THAXTON: And | believe we said that one in
our discussions with --

MR. MAIN: But I'minterested in the PAPR issue,
because it's confusing. Because when | | ook through the
formula, what it says is, nmultiply by a factor of four,
which if you're -- you know, two becones eight, okay,
with a factor of four.

MR. THAXTON: We actually say divide by four.
Take the --
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MR. MAI N: O the --

MR. THAXTON: Take the concentration determ ned
by the respirable dust sanple, divide it by four, and
that's an equival ent concentration that you' ve
det er m ned.

MR. MAIN: If that dust --

MR. THAXTON: That tells you what the
concentration woul d have been inside the PAPR. That's

the environnent in the m ne.

MR. MAIN: You just answered ny question. [|I'm
trying to figure out -- okay, |'ve got the PAPR on, I'm
on this factor four standard, okay, whatever. M dust

punp says 7.5 mlligram Wuld | be cited?

MR. THAXTON: | can't tell you, because | don't
know what the conditions were that were approved when the
operator asked for the --

MR. MAIN: Let's say that the conditions were
approved in the plan that operator said. You got 7.5.
Wuld | be cited?

MR. THAXTON: |'m asking, though. W don't know
what the conditions were. Wen MSHA conmes in, we're
going to look at all controls that are in place, whatever
| evel they can attain with all these engi neering controls
has to be maintai ned.

MR. MAIN: So every standard requires a
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determ nation by the Agency, even to get to the point of

i ssuing the standard? Let's assune, like | say, that
they say that the controls were in place that were
satisfactory, and it says 7.5. Wuld they be cited under
t he | aw?

MR. THAXTON: Well, let nme ask you, do we have a
section right now that you think that if they applied al

the controls, that we have a place right now that's at

7.57?

MR. MAIN: That's not the -

MR. THAXTON: If you don't --

MR. NICHOLS: That is the issue.

MR. MAIN: No, it isn't the issue.

MR. NICHOLS: It is the issue.

MR. MAIN: It's what the operators are going to
do, Marvin. It is -- no. | have seen this Agency be

reluctant to nove ahead to force technol ogy-driven
controls, and ny fear is that -- what happens when we get
into this, what's feasible, all these kinds of things --
the question | posed to you is -- under this rule, | can
tell you right now, if they're in excess of 2 mlligram -
- actually, what, 2.33 now that you guys are using them

" m confused on what that nay be, but let's say 2.33.
You would cite the operator?

MR. THAXTON: No.
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MR. MAIN: Ckay.

MR. THAXTON: On our sanples, yes, they would be

cited.

MR. MAIN: Okay. Now, what |'m asking you, on
this proposal, let's say you' ve got one that gets to the
8 mlligram and it says 7.5 on that factor of four,

woul d he be cited?
MR. THAXTON: That's what I'mtelling you.
can't tell you, because --

MR. MAIN. Is it possible for themto not be

cited?

MR. NI CHOLS: He's asking you for a theoretical

MR. MAIN. Is it possible for themnot to be
cited?

MR. THAXTON: You have not provided a conmplete
pi cture of the section, Joe. | can't tell you, because
the section -- if you say right now that there's no pl ace

that has 7.5 --
MR. MAIN:. Okay. I'mgoing to try this froma
different end, so we clearly understand this, Marvin.

Just bear with nme a mnute. What the | aw says right now,

you can't exceed 2 mlligrans on that section sanple. |Is
that law still in effect that says that operator can't
exceed that 2 mlligrams on that dust sanple that he just
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measur ed?

MR. NI CHOLS: Yes.

MR. MAIN:. So it's illegal. So what you're
telling me, if that dust sanpler on that m ner who's got
t hat PAPR on shows up at 2.5, he's a violation and you
i ssue a citation?

MR. THAXTON: If he has a PAPR on and he's at
2.5, and he has exhausted all feasible controls, and that
2.5 has been deternm ned by the Agency to be the |evel
that they can maintain with a protection factor, we wll
not cite him because they are providing a suppl enmental
protection to the --

MR. MAIN. Okay. So they wouldn't be cited
under the law at 2.5. All right. Let's just go up
Let's go to 3.5.

MR, THAXTON: Well --

MR. NICHOLS: Well, before you do that. GCeorge,
what's the highest dust |evels you' re seeing on people
wor ki ng farthest downw nd on |long walls?

MR. NI EW ADOMSKI :  Well, if you nmeasure -- if
you're | ooking at --

MR. NICHOLS: Don't give me a bunch -- | nmean,
just tell me a nunber.

MR. NI EW ADOMSKI :  Well, we have isol ated cases
where you're going to have 10 mlligrans or higher. You
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coul d have, okay. But those are isolated cases, all

right? The fact is this, okay, | nean, what's being --
the way it's being characterized that the Agency would
all ow an environment to be 8 mlligranms in 2003.

MR. MAIN:. Well, you've done that.

MR. NI EW ADOMSKI :  We never allow that.

MR. MAIN: You have so, Ceorge.

MR. NI EW ADOMSKI : On a consistent basis, we
woul d never allow that.

MR. MAIN:  You have allowed it.

MR. NI EW ADOMSKI :  We have -- | --

MR. MAIN: Until we get in and clean things up -
- were you involved in the dust study at Trail Mountain?

MR. NI EW ADOMSKI : | was not.

MR, THAXTON: No. | was.

MR. MAIN: Okay. What was the dust |evels that
we found in there when we went in and put the m croscopes
on the place, Bob? Do you renenber what some of the
upper reaches was?

MR. THAXTON: No, | don't renenber the upper
reaches.

MR. MAIN. Do you renmenber 11? Do you renenber
12? Do you renenber the operators saying, gee, | cannot
conply with this standard, | need PAPRs? Do you renenber
that? That was their initial approach?
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MR. THAXTON: Well --

MR. MAIN: And do you renenber us going in that
coal m ne, and showing this m ne operator who coul dn't
figure it out for thenselves how to change the air fl ows,
how to change sprays on belts, how to change the sprays
on shearers to get that m ne | evel down? Do you renenber
t hat ?

MR. THAXTON: Trail Mountain's request was not
to use PAPRs. Trail Mountain's request to the Agency was
that they had exhausted all feasible engineering
controls, and they asked us to conme in and take a | ook,
to determ ne whet her they had or not.

MR. MAIN: Because they wanted to use PAPRs. |
have the docunents.

MR. THAXTON: That woul d probably be the next
step, that they would cone in and ask for that.

MR. MAIN:. They nade it clear.

MR. THAXTON: They did not get to that point,
because we did go in, Joe, and we did wal k down the |ong
wal |, and we checked everything out. W said, no, you
have not put in all feasible controls. And that's
exactly what will happen in this. W wll go through,
and we will check each person that gets to that point.
Each section. And if they have not --

MR. MAIN: But you had the |aw that said they
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couldn't, because | recall the discussions. | know t here

was sonme weak- kneedness in that Agency whenever that
proposal canme down again, Bob. And that's why -- | nean,
| have these experiences. Sone folks was |ike, gee, what
are we going to do here? What are we going to do? How
cone that existed? Wiy wasn't MSHA catching it? If we
woul d have had continuous dust nmonitors on those mners
24/ 7, those m ners would never have been exposed the way
they are, and got away with it.

MR. THAXTON: You have to realize, at Trai
Mount ai n they were denonstrating conpliance for the nost
part, because of the sanpling systemthat was in place,
that you coul d average sanples, and they were collecting
t he sanples on the shearer operator.

MR. MAIN: It didn't work, did it? And these
changed.

MR. THAXTON: Well, you had peopl e worKking
downwi nd. Just as we showed on that exanple, Joe, we had
three shifts sanpled that are below the standard, two
shifts above it. Those two shifts that are above, that
m ne operator may have all feasible controls in place.

MR. MAIN.  You guys are --

MR. THAXTON: And the average shows conpli ance.

MR. MAIN: | understand. You guys get caught up
in all these theories --

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

94
MR. THAXTON: Those two sanpl es, though, still

showed t hat people were being exposed to high
concentrations.

MALE VO CE: |Is this | debate or a public
heari ng?

MR. NI CHOLS: Yes.

MALE VO CE: 1'd like to hear fromthe mners
rep. MR. THAXTON: So the two
sanples that are there, we're saying that if you' ve got
t hose conditions going on, and that people are being
exposed, why not do sonmething to protect the people, if
that is as far or as good as the controls can get. Not
that we're going to give up and wal k away fromit --

MR. MAIN: | think we've rolled into a debate,
sucking us into the same flawed program and | think we
need to get out of it, and understand two sinple things
again. What this proposal does is, it increases dust
| evel s, and it decreases the frequency of sanpling in
coal mnes. The wong thing to do. Wat m ners have
said, that you won't listen to them says, increase dust
sanpling, get us continuous nmonitors, and | ower the dust
| evel s of exposures.

It is our firmbelief that we put on these dust
sanplers that are at hand, that we should go back to the
drawi ng table. W got enough information now to build
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the rule from and by the tinme this test is done, we can

be out. MR. REYNOLDS: Joe. In that
regard, | wanted to interrupt here. One of the things
that we've done in the proposed rule is, we' ve asked a
| ong series of questions about how you want personal
continuous dust nonitors used, and we really need to
elicit some information fromthe UWA and the m ners and
t he operators about what that would | ook |ike, how we
woul d use that. And | just wanted to call your attention
to the sections there.

| don't know if it would be Tim or whoever
woul d be | ooking at this, but there are a bunch of
guestions that we ask on page 10827 about how woul d you
want that programto work, what actions should MSHA t ake
based on what readi ngs we get fromthe continuous dust
noni t ors.

MR. MAIN. | can give you sone sinple --

MR. REYNOLDS: Okay. But I'mjust saying that -

MR. MAIN:. Let me apol ogize, Larry, for not
getting to those questions. W are so far behind --

MR. REYNOLDS: Okay. | was just saying that I
just want to bring it to your attention and everybody
here that we are asking for that. And |I think that's
part of the reason -
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MR. MAIN:. 24/7, you sanple, full shift, you

sanple. The standard is the standard. W work at

| owering that standard i nstead of increasing that
standard. The m ner would not be permtted to be in --
as the Mne Act said. Follow the principles of the M ne
Act .

MR. REYNOLDS: | understand --

MR. MAIN: That data would be recorded at the
end of the shift, it would be electronically downl oaded
to MSHA, so MSHA woul d have that as a database for al
sanpl es.

MR. REYNOLDS: Okay. But they're even nore
detail ed questions that we're asking.

MR. MAIN. We'Il get into the nore detailed
gquestions, but | think the first -

MR. REYNOLDS: but I"'mjust trying to elicit
that from you.

MR. MAIN. We haven't got to the point -- we've
got to the framework that you're giving these miners, and
we haven't got to the framework that you're even
contenpl ating sanpling 365 days at 24/7.

MR. REYNOLDS: Right. | just want to namke sure,
t hough, that we went -- you know, in the |ast proposal,
we al so asked the sanme questions, and | just wanted to
make sure. This is where we really need that kind of
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detailed information in the rul emaking record.

MR. MAIN:. I'mgoing to end end this, because
there's a lot of mners here that needs to be heard. But
"1l tell you, I think it's totally unfair the way you
guys put this rule out, and | think it's unfair the way
you hid this whole ginmckry of the quarterly sanpling
program Really, it ain't there. You know, one operator
-- an operator, one shift a year on plan verification.

If he figures out a way to slide the program You set

himup to say, gee, | ain't got engineering controls,
make me do it, MSHA. | nean, there's a whole | ot of just
difficult things. It undercuts the M ne

Act in so nany areas. Adverse to mners in so many
areas. Fails to listen to the historical record and the
m ners. The wrong thing to do. W need increase in
sanpling, decrease in the dust levels to protect these

m ners, so we don't find, like we did 800 and sonme m ners
in this last round, and just, what, the |ast three-year
study, 800 and some mners with evidence of

pneunoconi osis. You know, we need to end that. W need

to quit nonkeying around with the program

Thank you very much. And I'Il be at the other
hearings to talk nore about these rules. As | learn nore
about them and as we try to educate our mners, |I'm

scared to death they haven't got a clue about what's
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ready to hit themas far as this freight train. And we

do ask for the rule to be w thdrawn.

MR. NI CHOLS: Thanks, Joe.

(Appl ause.)

MR. NICHOLS: 1'mgoing to have to step up and
take a break, but we need to keep going, | think. CQur
next presenter is Joe Marcinik. Did | pronounce that
name right? MA-RCI-NI-K-- with the UWA? Ckay.
Ckay, Randy Becilion?

MR. BEDILION: Hi, nmy nanme's Randy Bedilion.
l"'ma UMM rep, |ocal 2300 Cunmberland Mne. |'mon the
safety commttee. M last nane, B-E-D-1-L-1-O-N. |'ve
been involved in these hearings before now, many of them

|"ve been able to read rules before, but as Joe and
Carl, they touched on this, this is the npost confusing
rule | think |I've ever read, or tried to read in the
amount of time we had. Like | said, |'ve been in the
m ne for 28 years, and | always hoped that every day
t hi ngs woul d get better, but sone of the things | read in
this rule, it looks |ike we' re going backwards.

The only thing | can see is that it jeopardi zes
the safety of us, the working m ners, and nore or |ess
just benefits the conmpany. |In raising the standards, as
to the mlligrans, they don't have to stay under
conpliance, which saves them npbney, which costs our
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safety and health. That's one of the things that

bothered nme in reading this rule, the parts |I did
understand. And in the end, the nonitors, we'd nore or
| ess get screwed again. OQur safety has been dramatically
reduced by the wording in this rule, and the nunmber of
sanples of dust in the air that we have to breathe. By
| owering the sanples, the only thing that's going to do
is you're going to raise what we're breathing.

If you don't -- we need sanpling. Joe, | can't
-- those two acts I'mfollowing, they' re kind of hard to
follow, Joe and Carlo. But | guess what | want to | eave
you with, in the past there was a statenent made by the
UWA that we'll not go back. And if this rule passes,
we' ve taken not only a huge step backward, but again,

j eopardi zing the health and safety of the mners. And

that's all | really got to say, but other than being
confused, and still confused, and seeing that this rule
sti nks.

(Appl ause.)

MR. THAXTON: Thanks. The next presenter.

Paul , is it Cutter?

MR. CLUTTER. M nane is Paul Clutter. It's C
L-U-T-T-EFR.  I'mwth the local 1197. | work there in
the 84 mne. | find this newreg that you' re working up
here very hard to understand. |'ve gone over it three or
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four times nyself. Can't make any sense out of it. \What
| do see is, I"ma 30-year coalmner. |'ve watched |oved
ones, friends suffer and die fromblack lung. | held ny

uncl e's hand while he breathed his |ast breath. Now
you're telling ne you're going to permt the standard for
dust to be raised?

"' ma candi date for black |lung nyself. And
you're going to permt the standard to be raised? You
call yourself MSHA, Mne Safety and Health. | would Iike
to see you enforce that safety and health, and not |et
the operators kill us. | don't know if any of you have
ever w tnessed sonmeone dying of black lung. 1It's not
pretty. M uncle sat up to sleep, and feared sl eep
because he thought he mi ght stop breathing while he was
sl eepi ng.

| have seen firsthand what this dust can do to
the lungs. On the side |I've worked in emergency nedicine
and stuff. 1've observed autopsies and everything. 1|'ve
seen firsthand what this black lung can do to the |ungs.

It deteriorates them They're just |like dust. They
fall apart in your hands as you hold them And now you
want to increase the dust that was in the nmnes. \Wy?
Why are you permitting the abuse of human life? | ask
you, as you are called MSHA, to enforce your own title,
and enforce safety and health.
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MR. NI CHOLS: Ckay, Paul. Thanks.

(Appl ause.)

MR. NI CHOLS: |Is John Masoni k back yet? Okay.
John Pal mer, UMMA. Other roon? Harry Powell, UWA.
Barry Cox, UMAM.

MR. COX: Hello, ny nane is Barry Cox, C-O X
|'"'m safety comm tteeman at | ocal 2258. |1'ma 30-year
coal mner, too. 1've lived through ny grandfather |iving
and working in the coalmne, nmy father working in the
coal mne. Both of them both died from black ung. M
dad had 37 years in the coalmne, always at the face. He

was either running a machine or roof bolting. He had to

quit work at 57. He couldn't breathe. | lost himat the
age of 61. I'mreal close to that. He had 37 years in
the mne. | got 30. What do | got? Do | got 7 nore

years to live? W don't know.
We can send nmen to the nmoon. VWhy can't they

cone up with some kind of a detection, a dust detection

to put on the machines, just |like your nethane detector.
When it reached 2 mlligranms, shut the machine off. Fix
the controls. That seens pretty sinple to ne. | don't
know. That's about all | have to say.

MR. NI CHOLS: You would think it would be
sinple, but it's been a long time in the process. At the

| ast one, the last comments we had during the 2000
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hearings, well, it's just around the corner. And the

corner is back -- the Agency -- as | said earlier, these
rules allow for the personal dust nonitors, but we're not
going to be sitting and waiting another two years to
al |l ow people to keep averagi ng these sanpl es, where
you've got two miners overexposed, three under, and
people call that conpliance. That's --

MR. COX: But | think until we get to that point
where we do get sone kind of electronic machine to put on
the machines, to take care of that situation, once you
get to 2 mlligrams, shut the power off the machine. You
fix your ventilation controls. Then we need to take as
many sanples as we need to do to keep the guys safe.

MR. NICHOLS: Did you say you work at Cumberl and
M ne?

MR. COX: | work at Enerald.

MR. NI CHOLS: Enerald. Okay. How would you
rate the dust conditions at Enmeral d?

MR. COX: We have a good m ne, but |I've worked

in some mnes. |'ve worked in a nonunion mne. | worked
15 years in a union mne. | couldn't get a job when they
closed it down. | got a job at a nonunion mne. That's

when things opened nmy eyes, and |'ve been a comm tteenman
ever since then. And that's been for the last 13 years.
MR. NI CHOLS: Ckay. Thank you, Barry.
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MR. COX: Okay.

MR. NI CHOLS: Ralph Serian? UWA? 1|s Ralph
here? Floyd Canpbel | ?

MR. CAMPBELL: M nanme is Floyd Canpbell, CA-M
P-B-E-L-L. | work at Enmerald Mne. | have 27 years in
the mne. |I'min the safety conmttee there. And | just
can't believe you want to raise the dust standards in the
mne. |It's inconceivable to ne. | have 27 years, and in
three nore years I"'meligible for retirement. | didn't
want to be subjected to a nore dangerous environnent.
I"'ma fire boss. 1've seen tines on our mne built when
we had to pull the cord and shut it down, because the
dust woul d be so heavy in the air.

So you asked about the conditions of the dust
there. At times it's terrible. | really didn't have a
ot nmore to say. | just don't understand why you want to
ramthis through.

MR. NICHOLS: Well, we're not going to raise the
dust levels. Now, it's apparent that we haven't probably
done a good job of explaining that, and we're going to
have to keep working on it, but the dust |evels are not
goi ng up. MR. CAMPBELL: | work
the long wall for six years. | wore a PAPR | can't
i magi ne anyone roof bolting in them because you can't
tilt your head back, because they dig into the back of
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your neck when you wear them They get sneared. You

have to wipe themoff. And | would say the whole
preference to this plan is that they keep that closed the
whol e shift, and there's no way you can keep it cl osed
the whole shift. They' re going to open themup. And

t hen when you do, you're into the environnment outside it,
and that's not going to be a 2. 1Is that correct? |

mean, if you're wearing a PAPR, the environnment is going
to exceed 2.

MR. BEDILION: Well, if they're in an area where
it's required that they wear the PAPRs, you have wear
t hem as approved, with your face shield down. The only
way that you can raise the face shield is if they renove
you fromthat area.

MR. CAMPBELL: You can't work all shift long. |
mean, you're going to get -- we use wet-head bolts, ten
feet back fromthe nonitor. You' re going to have dust
com ng over, and water and nmud com ng down. And you
can't see --

MR. NICHOLS: Do we have any wet-head bolters

out of conmpliance of the 2-m | ligram standard?

MR. CAMPBELL: | don't know. I'ma fire wall,
so|l'm--

MR. NICHOLS: | don't think we do. And a wet-

head bolter ain't gonna see no PAPR
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MALE VO CE: How s he supposed to know? He

don't wear no nonitor. The conpany's get their dust

noni t ors.

MR. NI CHOLS: We sanple. MSHA sanpl es.

MR. CAMPBELL: | can see it coming with this
plan. I'mafraid they will, and if they do, I'mtelling

you, a bolter can't bolt with that hel net on. Because I
wore it on one wall, and when the long wall got | oaded,
you couldn't wear it all the tinme.

MR. NICHOLS: It ain't gonna happen. |If people
can engi neer out the problem it ain't gonna happen.

MR. CAMPBELL: But there's no incentive for the
conpani es to engineer the problenms out if they're all owed
to use the PAPRs.

MR. NICHOLS: No. The rule actually states --
and it's actually witten in the regs that the operator
has to maintain all feasible engineering controls.

MR. CAMPBELL: Meaning that he has to use al
t he known controls out there now?

MR. NICHOLS: He has to use all controls that
are avail able right now. Anything that's feasible for
that particular mne, it has to be used, before we wll
even consider a PAPR, and they have to denonstrate that,
even after they use all that, that exceeds the standard.

MR. CAMPBELL: I|I'mafraid I'"'mwth the rest of

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

106

the nmenbers. | don't have the faith in the conpanies
t hat you do.
MR. NICHOLS: Well, | nean, we have a pretty

good presence at these m nes, and you know, we're there

i nspecting four tines a year, and some of these big m nes
al nost have resident inspector programs. But to get back
to your exanple, a person's not going to be able to take
a wet-head bolter and take the water off of it if they
want it --

MR. CAMPBELL: O the water in it is going to
get on his face shield. That's what I'msaying. O the
dust or the nud --

MR. NICHOLS: But he ain't gonna be wearing a
PAPR. He don't need it.

MR. CAMPBELL: Well, 1'Il believe it when | see

MR. NI CHOLS: Okay. All right, Floyd, thanks.
Chuck Hayes?:

MR. HAYES: M nane is Chuck Hayes. | work at
Federal Nunmber Two, H-A-Y-E-S. 1've been enpl oyed 29
years. | don't have a whole lot to say either, but |
just can't believe this is 2003, and we're still fighting
for a dust-free environment. |I'mlike the brothers that
cane before me. | just can't understand why you want to
i ncrease the dust on our sections. W want a dust-free
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at nosphere.

And reduce the sampling. That's another thing.
VWhy reduce it? We need nore sanpling. And the m ne
operator, | don't know how you can |let themverify the
dust control plan, because like the brothers in the past
have said that they have cheated, they've caught a | ot of
t hem cheating on their dust sanples. And |ike the
br ot her said, MSHA stands for Mne Safety and Health.
can't see where we're at with the health and safety here.
We're clear out in the lost ballpark here. | just don't
under st and where you're com ng from

| see ny brothers cone out of the m nes every
day, their faces as black as a man's jacket. | nean,
there's dust in the mnes. | nean, it ain't going
nowhere. It's still there. [It's not going nowhere at
all. I1'"mjust at a loss for words. | just can't
under st and why you would want to increase the dust in the
coal mnes, the sanpling. It's sad. It's a sad day in
the coal fields. That's all | have to say.

MR. NI CHOLS: Ckay. Dennis O Dell

MR. O DELL: Good afternoon, ny nanme is Dennis
ODell, DE-N-N-1-S ODE-L-L. [I'man international
health and safety representative with the United M ne
Wor kers of Anmerica, and | have 26 years of experience in
the coal industry. Before | begin today, | would like to
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thank this panel for the opportunity to speak here today

on such an inportant issue. One that will affect the

m ners' health and safety for years to conme. | pray
that, once again, my comments do not fall on deaf ears as
it did in August of 2000, and you will go back to the
wel |l and do what is right for the mners, who, as the Act
has al ways defined, are our npst precious resource.

| took a couple parts of this rule and | ooked at
it. And I'd like to first begin by speaking on 70.218,
"Vi ol ati on of Respirable Dust Standard, |ssuance of
Citation, Action Required by the Operator in
Determ nation of Citation.”" This section sets forth
requi renents for actions follow ng conpliance dust
sanpling by MSHA. As a result of the conplex fornulas
and exceptions in the rule, it alnmost reads like the U S.
t ax code.

For example, if you look at 72.18(a), it begins
with "If a valid equival ent concentrati on nmeasurenent for
any occupation sanpled by MSHA neets or exceeds the
citation threshold value listed in table 72 that
corresponds to the applicable dust standard in the
threshold value listed in table 72 that corresponds to
t he applicable dust standard in effect, the operator w |l
be cited for that violation of 70.100 or 70.101."

The conplexities and hidden ram fications of the
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proposed dust rule are evident in this single one

provision that's listed in this rule. One alnpost needs a
Phi | adel phia | awyer or someone who can interpret or
figure out when a citation for overexposure of unhealthy
coal m ne dust would be issued. Also, if you ook in this
new proposed rule, there is no longer a straightforward
2-mlligram standard as required by the M ne Act.

Under this proposal, if the standard is
exceeded, what the operator is cited for, it could be
much greater than the 2-mlligram To determ ne what is
to be cited, you have to understand first what "valid"
means, and how equi val ent concentration neasurenents are
determ ned. After this is figured out, then you have to
determ ne what a citation threshold is. Then you nust
cal cul ate what the applicable standard is, which involves
a number of formulas, including quartz levels, along with
verification factors and air flow rates where PAPRs and
ot her adm nistrative control factors are used.

That cal cul ati on has now rai sed the 2-point
mlligram standard, as required by the Act, if | figured
it out right -- and I"'mjust a regular guy with a degree
in elenentary education, and things are quite sinple, but
when you sit down and you figure that out, it comes out
to a whopping 8.1 mlligramof respirable dust in the
m ne area. And guess what happens then. The m ne
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operator may not even be cited at that point, according

to what |1've read. Dust |evels could even be higher than
this, since the sanpling for the plans are only on an

ei ght - hour basis, and our average m ners are now wor ki ng
t wel ve- hour shifts.

We have now el evated the dust exposure four
tinmes to what the Mne Act allows, and if that doesn't
scare you, | don't know what will. | hope that we are
all prepared not only for nore mners to die of black
| ung, but now we have just | oaded our coal mnes up with
enough fl oat coal dust to blow every nmountain side off
from here to ki ngdom cone.

| want to exam ne section 70.212(b), which
specifies what occurs if and when a citation is issued.
It requires the mne operators to make respiratory
protection available to the mners. This is sonething
that is currently already required by the Mne Act. The
operator is then required to determ ne the cause, and
take corrective action to reduce the equival ent
concentric of respirable dust to within the applicable
st andar d.

They are then to revise the dust control plan
parameters if the corrective action indicates they are
i nadequate for the current operator conditions. At this
poi nt they nmust notify the Agency within 24 hours after

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

111
i npl ementing corrective action. At that point, the m ne

operators can apply for PAPRs or adm nistrative controls
of the neans for vacating this violation. This is what |
under st and.

Under 70.218(c) it states that the "citation on
overexposure will be term nated when MSHA abat enment
sanpl es now show conpliance with the applicable standard.

Al l changes to achieve that nust be placed in the dust
control plan where the revised plan has been verified for
the current operating conditions."

That means, MSHA will not sanple to verify
conpliance. The operator will actually do the sanpling,
and they're going to report their findings to the Agency.

This proposed rule now allows MSHA to accept the word of
t he operator w thout even checking the conditions, plan
changes, or even conduct an abatenent sanple when a
citation is issued for nonconpliance with dust standard.

That is the way | read it.

Let's ook at table 70-2, "Citation Threshold
Val ues (CVT) for Citing Respirable Dust violations Based
on Single-Shift Measurenments.” It is my understandi ng
that this table is used to help determ ne at what |evel
the violation will be cited. An exanple. And I think
M . Thaxton had spoke about this, and if |I'mrepeating
what you have already said, or if |I say sonething wong,
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pl ease correct nme. Applicable dust standard would be 2

mlligram The CVT would have to be 2.33 mlligrans
before MSHA could issue a citation froma single-shift
sanpl e.

This rule permts the m ne operator to exceed
the standard by a set margin before MSHA would cite the
operator. In this case, mners would now be exposed to
15 percent nore dust than legally required, before the
operator would be cited. Instead of |owering the dust
standard to reduce mners' exposure, as intended by the
M ne Act and recommended by the federal advisory
commttee, NIOSH, m ners and others, MSHA' s proposal
i ncreases the amount of dust allowed in the m ne
environnent. This is, however, only the begi nning of
i ncreased dust all owance.

Through the conplicated formul as and exceptions
contained in the rule, that is deceiving. The 2
mlligramcontained in the table under "applicabl e dust
standard,"” is not that |evel, and dust |evels would not
be the 2 point mlligram before MSHA cites the operator,
because the fornmulas and exceptions MSHA uses in the rule
to convert dust |evels of sanples show ng concentrations
from2.3 mlligrans to over 9 mlligrams in the active
wor ki ng of the mi ne environnent could exist before MSHA
issues a citation. And | believe this is sonething that
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CGeorge had spoke to, and even said it could possibly go

up to 10 mlligrans.

As pointed out in section 70.218(a), the rule
woul d all ow respirable dust |levels to increase
dramatically in the m ne atnosphere and active worKkings.

This is noted contrary to the protections contained in
the M ne Act, nunmerous findings and recomendati ons, as
wel |l as the common sense that we've all forgotten to use.

70. 218, "Personal Continuous Dust Mnitors."

' ve heard much argunent and debate about this already,
and we've just started these hearings. This section

all ows the use for personal continuous dust nmonitors
which falls far short of that recomended and needed.
These devi ces | ong sought by mners are in the final
research, devel opnent and testing stages, If | understand
M. Wade correctly. Testing is to be conpleted by late
sunmer, and expectations are that the devices will be
commercially avail abl e by next spring.

The UMM, industry, and NI OSH has supported the
research and devel opnent of these devices. They have
been developed to fit into cap-light battery housing,
usi ng advanced battery technol ogy, |eaving the cap-Iight
battery housi ng, the dust sanpling unit about the sanme
size and wei ght as the current cap-light battery that
nmonitors use today. So it's not sonething that woul d be
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extra bulky for the monitors or unconfortable for themto

use. This device will provide, as | understand it,
i nst ant aneous and conti nuous respirabl e dust neasurenents
t hroughout a full shift of sanpling.

The MSHA proposed rul e, however, has decided to
show the average dust concentrations as the shift
proceeds, and allows the nonitor to protect the dust
concentrations for the remai nder of the shift. The
devi ce, which has been designed to be worker friendly and
confortable, also allows the data to be quickly
downl oaded. This data could be electronically
transmtted to MSHA at the end of the sanpling shift, and
t he devices were developed to allow nonitors to know what
dust levels they're in. It just makes good sense to do
this.

The MSHA proposed rul e does not require their
use. | heard M. Nichols say that we didn't want to wait
two years before this was properly devel oped. |Instead,
now it's up to the mne operator if they choose to use
them in lieu of the operator quarterly plan verification
sanpling. As noted, MSHA expects about 15 percent of the
mning units in the country to be required to conduct a
quarterly sanpling, and with so many | oophol es and
exceptions, there are many nore ways for operators to
|l egally avoid the sanpling.
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Despite the governnment prom se to have these

devices built in 1980, and despite the overwhel m ng
recomendati ons for their use, the intent of Congress to
have dust concentrations conti nuously mai ntai ned at or
bel ow | egal |evels, MSHA has ignored all that, and |eft
the decision to the use in the hands of the mne
oper at or.

A revision of the dust rules nust require
continuous dust nonitoring at each underground m ne, each
shift, each day of all designated occupations, part 90
m ners, specific out-by areas and other |ocations in the
m ne where unheal thy dust |evels can occur, and where
m ners request for those to determ ne what their dust
| evel s are. The regulations nust also require the
capabilities previously outlined, regarding informtion
i ncluding on dust |evels during the shift and the end of
shift, to download the data to the mners and to MSHA

70.220(b) stipulates that "If a m ne operator
chooses to use the PCDM devices, they nust include
adm ni strative controls in their dust control plans,” and
t hose do not have to be approved by MSHA. It also
stipulates that the operators' proposed rule or plan
"must include engineering and adm ni strative controls to
be used, and the nethod for the operator in which they
will enmploy to ensure such controls are conplied with
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each shift."™ The m ners are occupations that will be

wearing the PCDMs each shift, and procedures to ensure no
m ner will be exposed above the applicabl e dust
standard.” And | still don't know what the applicable
dust standard is.

It was pointed out that if the dust cannot be
reduced by the engineering controls, as | heard you speak
earlier, that Airstreams -- |I'msorry, if the dust could
be controlled be engineering controls, the Airstreans
woul d not be allowed. The problemis that the operators
have al ready been | aying down the groundwork to overcone
this for some time. For sonme tinme now, under ventilation
and dust plans submtted by the operators, the operators
have argued agai nst increased air and increased water as
a part of their plan.

And we all know that these are the two nmain

means to control dust. Now, what they've argued is that
too nuch water and too much dust will actually -- |'m
sorry, too nmuch water and too nuch air will actually

increase the dust. And if you talk to the district
managers, they'll tell you that they' ve heard that
argument time and time again fromthe operators.

So what happens? A conpany goes out of
conpliance, the district nmanager tries to get themto
i npl ement nore air, nore water, the conpany cones back --
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even if they have the capability to do so, they conme back

and they say, sorry, but we've reached a point to where
we think it is no |longer productive to add air or water,
it now becones counterproductive. So we're saying we're
not going to do it. This is all we can do. Even if we
have the capabilities to go beyond that, we're not going
to do it.

So the next step is that they're going to be
given Airstream hel nets. \When listening to previous
testinmonies by Carlo Tarley, Joe Main and others, and no
di srespect, but when questions were being asked or points
wer e being made, you defended the proposal as it is
witten. The district president from Chio was sitting
beside me, M. Larry Ward, and he asked ne, why are we
even having public hearings if you're not willing to be
open to what our coments are? |If you're not willing to
listen to what our needs are? |If you want to argue the
rule, then it sounds to us like you re dead set and
al ready for what you' ve proposed in this rule.

M. Nichols, you said you didn't want to wait
two years for the devel opnent of the PDM but | have to
wonder which is worse. |Is us waiting two years for the
devel opnent of the PDM or us working under a dust
standard, a flexible dust standard that can reach 9
mlligrams worse?
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On August 7, 2000, in Morgantown, West Virginia,

| was given the opportunity to do the very sanme thing I
am doi ng today, and that's speak on the rule. At that
time, | had asked the committee to pl ease address the
very sanme things |'ve addressed here today, as well as

ot her issues. Sonme of these issues that | and others had
asked you to | ook at were, to nake the rule |ess
conplicated, and it appears as if the rule is nore
conpl i cat ed.

We have asked fixing the flexibility of the
operator to be allowed to be in excess of 115 percent of
the quantities specified in the plan, and exceeding the
production | evels by 33 percent before it triggers the
operator to submt a new plan verification. This wasn't
fixed, but was nade worse, which is what | need to al so
mention at this point is, to the discretion of the
district manager. |, as well as others, had asked if you
woul d pl ease | ook at fixing the provisional plan
approval, and that process allows the operators to send
this in, via fax or e-mail. And it's our fear that these
plans will go on for nmonths before the inspector actually
gets to the mne to check it out, to see if it's adequate
or not.

Prior notification to the sanple on the plan
approvals still exist in this rule, If | understand it.
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M nor participation during operator sanpling is still not

mandat ed. The training and certification issue for
mnors failed to be addressed properly. The Airstream
hel met issue actually got worse, as now it |ooks |ike
mners will be forced to wear Airstreamhelnets in lieu
of fixing the dust problens. And after testing at
several mnes, these Airstreamhelnets still failed to
wor k properly.

Not only do they not work properly, but now wth
this rule, you will have nonitors wearing i nadequate
hel mets in excessively explosive, dusty atnospheres. W
have far too many mne fires already today w thout
rai sing the dust |evels allowed under this rule. |
personal |y have been on a dead run since 1999, chasing
mne fires and fatalities one right after the other. And
it sickens me to think that this will elevate to even
nore mne fires and fatalities if this rule is allowed to
pass.

| would like to resubmit nmy comments fromthe
August of 2000 with my comments today. M ners deserve
better than what we have got thrown back at us. The
i ndividuals that wote this rule should sit back, rel ook
at it, and maybe even go into a coalmne for a nonth or
two and work, and see what it's actually like to have to
breath, eat with this dust, and work.
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The rule is still too conplicated and has too

many | oopholes. The rule actually encourages operators
to use Airstreans in lieu of controlling the dust |evels.

More dust will not only be sucked through our |ungs, but
will gather on the mne floor and ribs, as well as being
suspended in the air to cause nore ignitions, and even
worse, nmore mne fire expl osions.

| watch this crowd today, as you guys have given

sone of your explanations, and as M. Thaxton gave the
initial explanation before the neeting started. This
crowd behind ne is a representative of the mning

i ndustry, and what | saw was confusion, not only on the
m ners' faces, but the operators and ot her MSHA
personnel, as well, are as confused about this rule as we
are. | did not see one single person stand up in

appl ause after the presentation was nmade by M. Thaxton.
This tells me that the crowd here today believes that
this rule is a poor performance, a bad show, and
therefore, it got bad reviews fromthe real experts,
which is the people that actually have to work under this
rul e, and whose health will be affected. You need to
listen to the real experts, take our comments back, and
fix the ness.

| would like to see you cone back with a

realistic rule, as all good shows, and as all good
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reviews, and it will get the applause that it deserves
when it's right. This rule needs to do the sane with the
m ners. |'m asking everybody in this roomto stand up.

Coal m ners pl ease stand up. Anybody in the coal industry
pl ease stand up. Anybody that works in a coal m ne pl ease
stand up. Anybody that has to go underground pl ease

stand up. | need you to take a good |ook at this crowd.

You control the future of their lives, to exist
and function as normal, healthy human bei ngs. Take a
good | ook at their faces. Look into their eyes. Do the
right thing. Mke this standard work for the m ner.
Keep the environnent clean. Thank you.

(Appl ause.)

MR. NI CHOLS: Thank you, Dennis. Any questions
of Dennis? Thanks a lot. Mark Sergetti? Chuck Junoski .

MALE VO CE: | have a gentleman that would |ike
to testify, but he's got to leave. Can | put himon now?

MR. NI CHOLS: Yeah, bring himon up. Wwo is it?

Come on up

MR. EALY: How you doi ng?

MR. NI CHOLS: Good. How are you doing?
MR. EALY: MW nane is John Ealy, E-A-L-Y.
MR. NI CHOLS: Yeah, |1've seen you before.
MR. EALY: You renenber nme, huh?
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MR. NI CHOLS: Yeah. 1've seen you |ast year.

MR. EALY: Here we are again. Health and safety
commttee representative, |local 2300, Cunberland m ne.
|' ve got about 26 years experience underground, and been
working with the m neworkers now for the past several
years, and I'Il be brief here, because a lot of this
stuff we're hearing is basically redundant, but it needs
to be said probably over and over again, because
evidently, it's not maybe bei ng heard.

You know, when you take two of anything, |et
al one sonething you didn't want to start with, and you
make it into eight, it's not good. And as | see it, the
m newor kers in particular, we want to keep what we have,
if not make it better. W want nore sanples. W want
less mlligranms of dust. And it seens as if we're going
to nore mlligrams of dust, with |less sanples. And it's
ki nd of |Iike the conpany/union thing. And what's sad at
this point intim, it seens |like the governnment's buying
into the side of the conpany.

And it's not a personal attack on anyone
what soever, but it's just the way | feel. And it's
pretty obvious that that's what's going on. And | know a
lot of it's linked to politics. There's a |lot of various
reasons why it is like it is, but what |I'm saying is,
let's ook at the best interest of everybody in general
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here, and cone up with a way that we can all |ive, and

live to see our grandchildren and what not, you know.

Because like | said, we're still killing people
at the 2-mlligramlevel, and I'"'mreally not sure, but
|'ve been trying to understand. | really don't know why

anybody woul d even propose sonething to go to nore than
that. Because | know at our particular facility, we've
set records on mning coal for 26 years at 2 m|ligrams.
And it's just a matter of putting the right engineering
controls.

And one of the things, too, we work for a good
conpany. You know, | like working for RAG. We do have
our differences, but for the nost part, they're willing
to work with us and uphold the safety standards. In
fact, we've got one of the best safety records in the
i ndustry right now, which I'"m proud of to be part of
that. And we want to be kept on a level playing field
with the small renegade operators.

And something like this actually opens the door
for them because we're going to hold our conpanies
accountable for the standards that we want for our
peopl e, but these small operations, you don't see any of
your nonuni on people here today fighting for this rule,
nor did you see them fight when the Act went, nor do you
see them fighting any other tine, because they're not
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al l owed and they're scared. We have representation, and

we're proud of who we are and where we conme from and
where we're going. And we're proud of what we're going
to keep.

And | feel that this is the opportunity for your
renegade operators to go out there and do what they want
to do, and kill who they want to kill. And like | said,
they're willing to change coal for blood. And at one
point in time back in the fifties, that's exactly what
happened in the industry. Then the m neworkers cane
al ong, and we're not going to tolerate that anynore. So
we have to stand up for what we believe. Any questions?

MR. NI EW ADOMSKI :  You know, we all are trying
to achieve the sanme goal, kind of. The problemis -- and
apparently, as Marv indicated, we're not being able to
convince you, or you really don't fully understand that
t he approach that we're trying to use to get to that
obj ective. And one of the things that I want to nmention
is, just to |l et you know somet hing, why we feel that what
our approach is trying to get to what you guys want to do
is, elimnate overexposure. So let me just throw you a
nunmber, okay?

MR. EALY: Sure.

MR. NI EW ADOMSKI :  For exanple, in 2002 -- and
we think this is -- we can't tolerate this -- in 2002,
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| ooki ng at operator sanples, we had 2,681 sanpl ed shifts.

That's 11 percent of the shifts that the operators
sanpled -- that's in the DO -- were above the standard.
Exceeded the standard. And that's during sanpling, okay?

MR. EALY: No doubt.

MR. NI EW ADOMSKI: So you can imagine, if that's
during sanmpling, you probably have simlar overexposures
duri ng nonsanpling peri ods.

MR. EALY: Absolutely. 1In fact, you probably
have nore.

MR. NI EW ADOVSKI : Right. Now, MSHA, we go out
there, and 14 percent of our sanples exceeded the
standard. And so we've had that over the l|last three
years, okay? And the problemis -- and let ne just tell
you that what we're | ooking at is, what is the best way
totry to attack that? Because right now, we don't have
the tools, okay? MNow I'Il just tell you that in |ast
year, 2002, we sanpled over 1,100 nechani zed m ni ng
units. We issued only 33 citations. And so we've got
t hese overexposures that aren't citable, okay, because
what happens, we're taking averages and so forth.

And the thing is, what we want to attack is, we
want to make sure that -- what we're | ooking for is
rai sing the bar, okay, on the plans. And |I don't know.
| wanted to ask your opinion about it. MWhat's your
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opi nion of plans? Whether or not you feel that plans are

good. That the current plans, the way we approve them
ri ght now, they're probably pretty weak, okay? And we
recogni ze that, because we have these overexposures on
i ndi vidual shifts. And in order to elimnate the

di sease, we've got to elimnate these on each and every
shift. And that's the objective. That's what we
basically are trying to do.

And our approach is to make sure that we have a
plan that's really designed to elimnate that. And |et
me just say this. And you know, right now when we go out
there, we approve plans, and our criteria is the m ni num
production level at which we're going to say we got a
valid sanple is 60 percent of the average. Now, true,
that's not to say that every sanple we collect is at 60
percent. Sone of them are higher. But we're basically
saying, hey, that's too low. Let's make sure we upgrade
those plans. W want to nake sure we get better plans.

And that's why we've raised that production bar
to where it's the 10th highest production in the |ast 30
shifts. Now, if you think about that, that's very high
producti on, which neans, when an operator's going to test
that plan, and we're going to target -- you know, the
thing is this, while the operator's going to be doing the
sanpling, we're going to be targeting operations to nmake
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sure that they're doing it right. But the fact is this,

what we expect, we expect a significant upgrade of al
the plans that are out there.

Because what happens right now, we feel, is,
when we go out there, the operator is exceeding the
paranmeters by 100, 200 percent. We want to make sure.
We test those plans at what is specified at those high
production levels. And that's the way we feel. And
t hose plans, as you all know, they have to be checked on
each and every shift. 1 don't know how nmuch confidence
you have on that, or whether or not that's really being
done, because what we're basically saying is, it's
pointless to do the on-shift.

| mean, you're doing it, but if you got a bad
pl an, what are you checking? So the question is, if you
desi gned that plan that really works, and you check it
every shift to make sure it, in fact, is in place, that's
going to protect people. Now, do you feel that that's
t he wwong approach? That's not going to do it?

MR. EALY: You asked ne a | ot of questions
t here, but --

MR. NIEWADOMSKI: Initially, what | pointed out
is, | just threw out these overexposures. What we want
to do is, we want to elimnate those. That's what we're
proposing. We're not raising any standards. W feel
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that this is too high. That's what's causing the di sease

to continue.

MR. EALY: What's too high?

MR. NI EW ADOMSKI :  The number of overexposures
that we're getting right now

MR. EALY: Okay. But when you're talking about
a plan, you're tal king about your parameters for your
pressure sprays and everything --

MR. NI EW ADOMSKI: Yes sir. And you think you
have good pl ans now.

MR. EALY: Right. And like |I said, we hold our
conpany accountable, and they want to be account abl e.
But once again, it's going to go back to these people
that don't even know what a spray bar is, probably, on a
m ner. But neverthel ess, back to what you were saying, |
mean, M. Joe Main asked a question, | believe it was, do
you really believe that one sanple out-by in a year on a
person on a belt line is enough to get a representative
of what that person's breathing in a year's tine? |
don't understand how you consider that's raising the bar.

| don't understand that.

MR. NI EW ADOMSKI @ No, | --

MR. EALY: Isn't that, in fact, the way it's
going to work? | don't understand this plan either, but
|'ve just been hearing about it, so --
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MR. NI EW ADOMSKI : Let nme comment on that, okay?

You know, we | ook at this data, and we basically -- if,
in fact, we think there's a problem we're going to go
out there nore frequently. W' re setting mninunms, okay?

MR. EALY: | know, but |'ve been around long --
not to interrupt, but 1've been around | ong enough to
know. | know what m ninmuns mean. M ninmuns nmean that's
what you're going to get.

MR. NI EW ADOMSKI : But let me --

MR. EALY: And |I'mnot being smart with you, but
unless it's black and white -- this thing is so
conplicated, there's so many | oopholes in this thing.
just can't buy intoit. I'msorry to interrupt you

MR. NI EW ADOMSKI :  No, no, that's okay. What
I"mtrying to explain to you is, the data that we' ve got
here on our sanples, on the operator sanples that shows
peopl e are bei ng overexposed. And we want to stop that,
okay?

MR. EALY: And | appreciate the fact that that's
what you want to do, because that's what we should do.

MR. NI EW ADOMSKI: Not only on the shift that's
bei ng sampl ed, because you assunme that's the best
conditi ons when sanpling is taking place. W want to
make sure that happens on the majority of the shifts,
whi ch are not sanpled. And so just |like plans, roof
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control plans, other plans are intended to protect

people, we're looking at trying to upgrade every single
underground m ne ventilation plan, to make sure it's

going to work at the highest production |evels.

MR. EALY: | don't know if that's really a yes
or no answer, but 1'll make two nmore points, and |I'I| get
out of here. When you think about -- we tal k about
maki ng things optional. [If you make the use of the
Ai rstream hel met optional, it's |ike when we went through

it with the hearing. You use your engineering devices.

Well, we all knowit's hard to put Teflon onto a
continuous mner chain than it is to mybe do sonme
engi neering problens with the fan just for noise or
what ever, that type of thing. But this is a whole
different scenario. | know that didn't go a | ot of
pl aces. W do wear ear plugs. It's a weird scenari o,
but when you have to wear a helnmet, and we give the
conpany the option of saying, okay, you can wear that
hel met, but you are allowed to work in the overexposed
ampunt of dust if, in fact, you ve used all the
engi neeri ng devices that we feel that you' ve done.

Now, right there, we're |leaving too much of a
gray area. | don't like that. | think that's a | oophole
that's very gaping. And I'mafraid that would lead to a
ot of -- there's no teeth init. That's my opinion.
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MR. NI EW ADOMSKI : But in the proposal, that

decision is not made by an inspector, that decision is
going to made up by a team of experts that are going to
even include NIOSH to decide, really, including the m ne
visits, to assess the condition and determ ne whether or
not you, as an operator, has really inplenented al
f easi bl e engi neering controls.

MR. EALY: Well, | know our particular mne.

We've mned coal for 26 years and set production records

and everything else in 2 mlligranms. And we're still
killing people at that. | don't see why we have to go
the other way. |I'mgoing to wap up. There's a |ot of
peopl e talking. Unless you got a specific question. |'m

bei ng redundant here.

MR. NICHOLS: No, we'll keep trying to explain
ourselves better. | think Dennis makes -- sonebody
menti oned we were argunentative.

MR. EALY: Well, | don't want to get into that -

MR. NICHOLS: We don't nean to be. | know Joe
gets frustrated when he tal ks about personal dust
monitors. But when we try to explain, we' re not going
tal ki ng about raising the 2-mlligram standard, sonetines
we may COone across as argunentative, but we don't intend
to be.
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MR. EALY: Well, that's one nore thing | woul d

like to get on the record. | do support those
trenmendously. | believe that those are a very val uabl e
asset, but at this point in tine we're out of tine.
We've got to quit neeting like this, M. Nichols.

MR. NICHOLS: AlIl right, John. Thanks.

MR. EALY: Thanks.

MR. NI CHOLS: Mark Sergetti? Chuck Denowski. |
hope | got that |ast nane right.

MR. ClI ENAWSKI : Senofski. That's spelled C-I-E-

N-A-WS-K-1. |I'ma nenber of 1501 | ocal, mne health and
safety rep at our m ne, Consol Energy. | represent the
union. |'ve been with Consol and the union for 27 years.
This proposal, | feel, is probably the worst in the

hi story of the tine |I've spent with the conpany, worked
with Consol with this dust ruling that |I'm seeing
proposed. |'m asking you to drop this proposal and start
all over again.

We need | ower dust |evels, and higher sanpling
time, not the reverse, which is what |'m seeing.
Coal m ners need MSHA to protect the coal mners from
respirable dust, and not to help the coal operators to
increase their production, because that's what it's
boiling dowmn to. We need to |essen the liability, and
it'll also lessen the liability of the coal operators by
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doing this, is the way | feel.

This proposal will cause an increase in the coal
dust-rel ated deaths, by increasing explosions, and
i ncreasing black lung. Qur lives as a coalmner will be
sacrificed by this proposal. Rules can be only changed

by you, fellows, and | hope you can consider that. And

if you don't, the coal operators will be the ones that
benefit, and the mners will be sacrificed by giving
their lives, and then it'll go back to the 1930s.

We need to change the dust regs to where we have
less mlligrans of dust intake, not nmore. And only the
M ne Safety and Health Adm nistration can do that, and
you guys have that responsibility. Thank you.

MR. NI CHOLS: Thank you, Chuck. Any questions
of Chuck? Thanks. den Coleman? Jeff Mihalli ck.

MR. COLEMAN: Yes sir. I|I'mGenn Coleman. I'ma
menber of | ocal union 2058 at Enmerald M nes, and |I'm just
going to reiterate what everyone else is saying about the
confusion of the proposed dust rules. The commopn, as you
will, rank and file coalmner is not going to understand
it. 1 don't fully understand it. | do understand what
everyone's been saying and telling you guys, that nore
dust and | ess inspections is not the answer.

| think we need to take a | ong | ook at that
again and change it. | agree with you on the average,
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that the dust averaging is not the way, because just |ike
Ceorge said, it doesn't -- you have a lot of shifts that
you work the whole shift at overexposure |level. And

that's pretty nuch what |'ve understood about it, other
than it's just too conplicated for us people at the | ocal
|l evel to sit down, and go back and try to explain to our
people what this is going to enconpass. W just can't do
it. You know, we rely on other people to tell us what it
means, and to MSHA to cone in and enforce the stuff, but
with the | oopholes that we feel is in this proposal, we
feel that the operators are going to take full advantage
of it.

And right now | work every day on a CM secti on,
and | know, just as well as you people know, that there's
still dust in the coalmnes. | don't care where you go.

There is dust there. And in a perfect environment there
underground, if you could ever get that, whereas, | nean,
everything' s watered, all the sprays are working, all the
ventilation controls are in place, you're still going to
have a certain amount of this. But | think it can be at
a level that we can live with, w thout having to use
these Airstream hel mets and things that are just
nonfunctional. | nmean, they may work at times, but at
times, they don't work. That's all | have to say.

MR. NI CHOLS: You know, we've heard a | ot of
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testi mony about cutting operators sone slack. If we were

intending to cut slack, would you agree, we wouldn't be

doi ng away with that averagi ng business? | nmean, --

MR. COLEMAN: I'min agreenent with you on that,
M. Nichols, about the averaging thing, but | still don't
think that one sanple will give you the information you
want, because when -- and |'ve been involved in sonme dust
sanpling in past years. | was 28 years in the mnes. A

| ot of down in Southern West Virginia. And when | cane
up here, | have had to work some nonuni on operations and
| know how they operate. And it's not a healthy
environnent, | can sit here and tell you that. And I
think all you guys would probably know that.

But they know when and where they're going to
dust sanple, and a | ot of things, preparatory work goes
on as far as before the sanple is taken, and it's going
to happen again under this plan. | nean, the roadways
are going to be watered. | everything's going to be in
pl ace. The ventilation's going to be there right on top
of the fan. The whole nine yards to get that sanple to
where they want it.

And | feel that the continuous sanpling way,

that the personal dust sanpler, that is the way. It
woul d be pretty nuch -- if you could ever get to a
f ool proof plan, | think that that woul d be the cl osest
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thing you could get to, to where you could get a true

readi ng of what the atnobsphere is constantly.

MR.
t hat, but as
mean, it ain'

VR.

NI CHOLS: | don't think we disagree with
we say in Tennessee, we ain't got it yet.
t here yet.

COLEMAN:  Yes sir, | understand that, but it

is there, and | think that with just a little bit of

testing, fromwhat M. Wade testified, that they're

fairly optim

stic that that is going to work. And that

will be in the near future.

VR.

it than | do,

NI CHOLS: Okay. Well, Lew knows nore about

but I can just tell you, the |ast coments

we had at the last public hearings we had in 2000 from

sone industry folks, it's just around the corner, and we

ain't turned

t he corner yet.

MR. COLEMAN: | don't have any information on
t hat .

MR. NICHOLS: AlIl right. Thanks.

MR. COLEMAN: AlIl right. Thank you.

MR. NI CHOLS: Jeff M hallik?

MR. M HALLIK. Jeff. The |last nane's M hallik,
MI-HAL-L-1-K | work for RAG Cunberland. 1|'ma
health and safety rep for the union. 1've been there

underground for 15 years, 13 of that as face equi pnent.

Probably nost of that has been roof bolting. And | don't
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want to sit here beat this to death, but | can just

pi cture people trying to work with these Airstream

hel mets, trying to put a roof bolt in, or trying to run
this monitor with the tubing you have. Sonetines we have
to have it on both sides, because the nethane's so bad.

And that's sonme things | thought about.

But going fromthe 2 mlligrams to the 8
mlligrams standard, that's just boggles the mnd with
this. You know, I'Il tell you, I'"mjust going to bring
up one point. | go with the inspectors that come around,

and one instance on the mdnight shift, this was back in
April 11, 2000. We had an MSHA i nspector show up, and a
guy fromthe health departnment. And | have their nanes
here. And they did like a -- they'd see a spot. They
were checking long walls on dust. Now, the conpany
didn't know they were comi ng. Nobody knew they were
com ng. And they came on the m dnight shift. And I"'l
tell you, that was probably the worst exanple of dust
sanpl i ng.

We gave everybody dust sanples and it was so
bad, we cane out of there, | think that's the dirtiest

|'ve ever been. And to take away dust sanpling to

elimnate it, | think we need to increase it, and to
| ower the mlligrans. | believe this proposal is conmpany
driven. | just can't see it any other way. Coal m ne
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dust led to tens of thousands of deaths of m ners, and

billions of dollars in cost of this disease. And | w sh
you'd go back and start over agai n.

MR. NI CHOLS: Thanks. Jerry Kosco, UMMA?

MR. KOSCO: W nane's Jerry Kosco, K-O-S-CO |
have 27 years underground. I|I'mwth |ocal 1248, Maple
Creek Mne. | roof bolt there. And |I've seen people, |
know peopl e who have black lung. They wal k around with
oxygen bottles, take a couple steps, and they don't --
they breathe pretty hard. | don't understand this rule
very nmuch, and the only thing | can see is that we're
droppi ng the sanmpling fromwhat we have now. | think we
got to have 24/7, 365. |If you didn't hear us in 2000,
don't ignore us now. That's all | got to say. | just
hope that we get this rule taken care of.

MR. NI CHOLS: Thanks, Jerry.

KOSCO.  Thank you.
NI CHOLS: M ke Smith, UWA?

33

SMTH: MW nane is Mke Smth. A nmenber of
| ocal 2258. S-MI-T-H |I'mfrom Southern West Virginia.
| cane to Pennsylvania two or three years ago to go to

work at Enmerald M ne, probably one of the better m nes

|'ve ever worked in out of the 24 1've been in. | al nost
have 30 years at the face. |1've never worked out-by, but
|'ve al ways been at the face. |'ma m ner operator by
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trade. | guess |'ve been through hundreds of these dust

sanpling procedures, and about all 1've seen, it's they
try to get everything near perfect as they can, just to
get by the punps. You know what |'m saying? And which
that's understandable, that's the way the system worKks.
That's the way it works.

The reason | cane to Pennsylvania is to get away
fromA. T. Massey, which you touched on renegade
operators. When | ran a mner for them you wouldn't see
the shift foreman or mne foreman in the mne ever,
unl ess you were running punps. They would hang curtain
up on both sides, or whatever they had to do. Tell you,
sl ow down buddy, don't try to break no record today, you
know? And get everything perfect. Get rid of that punp,
but as soon as the punmp's gone, get it, get it, get it,
you know?

And like | said, as bad as the sampling is now,
and the dust | have to eat now, with this proposal you're
proposing, all | can see is increased dust |levels, |ess
sanpling, and ne breathing nore dust at the face. And
that's about all 1'd like to comment on. It's just |
don't see why we have to go fromless sanpling, you know,
even as bad as the dust is now, to take it down another
level or two. And it's not going to help nmy health at
all. That's all | have to say.
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MR. NI CHOLS: Go ahead.

MR. KOGUT: | think that one way of sunmmari zi ng
what we were trying to propose in this rule, is that we
want to ensure that those controls that you were talking
about, the curtains and everything else that they did on
sanpling days, that those would becone part of the plan,
and they would have to be, in effect, every day, not just
on days that you're sanpling. So |I've heard quite a few
of you tal k about continuous nonitoring, and this is a
type of continuous nonitoring, too.

It's true that we're not focusing here on
continuously nonitoring the dust directly, but by
nmonitoring the controls that you have in place, that's
sonething that the mners that are working at the face,
they can see if that curtain's there, they can see
whet her those controls are in place. And that's another
way of continuously nonitoring what's going on. So do
you see any | oopholes in that approach?

MR. SMTH. Yeah. | see a |ot of |oopholes in
t hat approach, because who's going to be there to nonitor
that? | work at Emerald now. |'ve got pretty good
protecti on under UWA and them people try to do a good
job as can be done in a hostile environnent. But at A T.
Massey, who's going to be down there. [|'m not just
singling those people out. At any nonuni on operati on,
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smal | operation, who's going to be there to make sure

those controls are in place? You know what they tell you
when you want to -- they have told nme, when |I went down
and tried to pick up me sonme air so | could see to | oad
the car, | have to shine ny light on the boomw th the

m ner so the car man can see to pour the chain.

You go down there and try to pick your air up,
you don't have no help froma m ner down there. You
don't have hardly just enough nen to run the coal. And
you go down there to try to get you sone air, and the
boss say, what's the matter? | was telling himwhat, |
can't hardly see up there, | need a little bit of air.

If you like your job, you better get back up on there and
kick sonme of that coal out. |[I'll get you some air. He

m ght hang one curtain. He m ght not. You know what |'m
sayi ng? You have no protection, and you have no
noni t ori ng.

| don't see who's going to be nmonitoring that
situation now. Are you going to be there to hang ny
curtain? O have MSHA there every day to nmake sure that
curtain's in place? | don't think so. Wen the man's
not there, it ain't gonna happen.

MR. THAXTON: Wbuldn't you say the same thing' s
going to be true, though, of a continuous dust nonitor?
| mean, if somebody doesn't want to use a continuous dust
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noni tor properly, then you're not going to get readings

of f of that either.

MR. SM TH: How do you nean, not use it
properly?

MR. THAXTON: What's to tell an operator that he
has to use a continuous dust nonitor appropriately, the
sane as not putting up the curtains when you are not
t here?

MR SMTH. Well, | think that if you had that
nmoni tori ng device, that personal nonitoring device, the
way it's been explained to ne, that nobody would have to
monitor it. It would give you an actual reading of the
dust in that area at that time, and it would be on your
side just like a cap light.

MR. THAXTON: But what's to make the mne
operator say, yes, I'mgoing to put that on everybody on
every shift, if we're not there to see it?

MR. SM TH. What's going to make then?

MALE VO CE: Make it a | aw.

MR. SMTH. By nmaking a |law. Sonebody passing a
law to --

MR. THAXTON: And we're passing a | aw now,
trying to say on this proposal that you have to have
those controls in place, which is what he says you can
| ook at .
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MALE VO CE: GCet a | awyer.

MR SMTH. [|I'mfor the personal nonitoring
device, but like |I say, the system we got now is bad, but
the one you' re proposing is nmuch worse, frommy vi ewpoi nt
at the face. That's all | have to say.

MR. NI CHOLS: Okay, M ke. Thanks. Jim Lanont?

MR. LAMONT: Good afternoon, | guess. M nane
is JimLamont, L-A-MONT. [|I'man international
representative of the United M ne Workers of Anerica.
After listening to a |ot of testinmony a |lot of the fol ks
had to say here, and just after M. Smith, a |ot's being
tal ked about the personal dust nonitor, and it's ny
under st andi ng that NI OSH has brought that today. And I
would like to at this time ask if they could show this
group the PDM 1, and maybe explain a little bit about it.

MR. THAXTON: Are you saying, show it to the
panel ?

MR. LAMONT: To the folks in this room the
panel , everybody here.

MR. THAXTON: He's tal king about the m ners.

MR. LAMONT: | know a |ot of our folks have not
seen this thing. A lot of people have heard about it.
But | think it would be good, if it is here, if we could
get a little understanding of what it |ooks |ike and what
it will do.
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MR. NI CHOLS: Who's got it?

MR. VOLKKVWEIN:. MW nane is John Volkwein. I|I'ma
research scientist with NIOSH. V as in Victor, OL-K-W
E-1-N. As you've heard Dr. Wade nention, we've been
wor ki ng on this devel opment for several years. The idea
was to get sonmething that would fit into a cap |ight
battery case, that would al so give you an accurate,
conti nuous measurenent of your dust exposure fromthe
time you put it on till the tinme you take it off.

It's designed to tell you, on a continuous
basis, through a readout, what your dust concentration is
fromthe time you start your shift to any point in tine.

It will also tell you what the dust concentration you
have been in for the last 30 m nutes has been. And it
will also tell you -- it's programed from a conputer on
the surface, so you have no control of turning it on or
turning it off. Once it's programmed, it's going to
start at a set time and it's going to finish at a set
time. Your program shift.

If you programit for your shift duration, it
will also project what your end-of-shift exposure is
going to be, based on the amount of nass that it's seen
to that point in time. So you can sort of see ahead as
to whether or not you' re going to nmeet a certain standard
or not. The device is worn just like a cap lanp. This
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goes on your belt. The inlet for the dust is in your

breathing zone. It's right here in the side of your cap
| anp. The sanple travels parallel to the cap |anmp cord,
into the instrunent.

The device that determ nes whether it's
respirable or nonrespirable dust is |located right here.
It's a cyclone. It separates the dust. The dust is then
transported to a small filter that's | ocated inside of
the device. It's a small filter in here. And the beam

the vibrating beamthat Dr. Wade nentioned is a part of

that filter device there. It measures the anount of mass
that's been deposited on that filter. |Its battery
capacity is such that it will operate for 12 hours. The

cap lanp battery is separate fromthe dust nonitor
batteries. They're two i ndependent power sources in
here, so you don't have to worry about one interfering
with the other.

It also has a port for the rempte control for
your mner. The renote control functions. Since al
renote controls are not universal, you don't have all the
different attachments to connect one to the other, but
this is the PDM As | said, it weighs about as nmuch as a
cap lanmp battery, and it weighs |less than your regul ar
cap lanp battery and a dust punp, if you had to wear them
bot h toget her.
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MALE VO CE: Does it work now?

MR. VOLKVEIN: This nodel does not. W are
expecting delivery of six units that will work next week.

MALE VO CE: So it's not two years down the
line?

MR. VOLKMEIN: | will put a caveat in that, in
that we've done the | aboratory testing on it and it | ooks
very prom sing. But you guys know, nore than any of us,

t hat when you take something fromthe | aboratory and try
to put it underground, lots can go wong. W've tried to
design this with a | ot of years of underground experience
in mnd. W've had Joe Main and Joe Lanonica from BCOA.
They've all gone over this with a fine tooth conb, and
we've really worked hard at devel oping a m ne-worthy
package for this. And so we're optimstic, but | don't
want go out and say it's ready tonorrow to go into a
mne. W're close. W're very close.

MR. NICHOLS: AlIl right. Thanks.

MR. LAMONT: | would |like to address a few
sections of the proposed rule, starting off with 7201,
"Sanmpling; CGeneral and Technical Requirenments."” The
operator sanpling requirenents are outlined in this
section. The Agency has specified that a certified
person nust perform such sanpling, and the individual
must pass an MSHA exam nation on sanpling of respirable
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coal m ne dust.

There are also requirenents for various sanpling
paranmeters, including where the device is to be worn; how
it is to be operated; the existence and utilization of a
control filter; nmeeting or exceeding the verified
production level; maintaining the approved dust control
paraneters at |levels that do not exceed 115 percent of
the specified quantities; the application of sanpling
procedures when PAPRs are required; and when the Agency
will void sanples.

The operator nmust also notify mners and the
representatives when such sanpling will occur, in the
event that they would like to observe the process.
Finally, the operator nust, at the district manager's
request, submt the date and tinme such sampling is to
begin to the Agency."

A review of the text in this section reveals so
many exenptions exist that it is alnost inmpossible to
follow. There are at |east six separate occasions where
t he subsection is excluded from application, based on the
i npact other areas of the proposed rule would have. This
serves no other purpose but to confuse the issue. There
is no attenpt by the Agency to adhere to a plan | anguage
format, as required by law. Exanple. 7201(h) says,
"Paragraph D of this subsection does not apply if
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sanpling to conformw th the requirenment of 7215 or

7220(d)."

Go through 7215(a) through (c) where 7215(c)
sends you to the CTV citation threshold value listed in
table 70-2, that corresponds to the applicabl e dust
standard that takes nmore of a degree than nobst of us
possess. 7201(h) then sends you to 7220. 7220 sends you
to 7206(a) (b) (d) and (e). And then all around the
pr oposal

Why didn't the Agency just sinplify the whole
i ssue by mandating the personal dust nonitor for its
i ntended use? The dust advisory conmttee recomended
m ners be given a greater role in dust sanpling prograns.

They reported, "The m ners should have the right to
participate in sanpling activities that will be carried
out by the enployer for verification of dust controls, at
no | oss of pay.”

The conm ttee also recomended that "m ners
representatives should receive training to conduct
respirable dust sanpling, paid by the enployer.

I ncluding this in the rule would have addressed two
i ssues mners have raised for years; nore sanpling and
greater participation by mners.”" The Agency did not
i ncorporate either into this proposed rule.
NI OSH al so urged a greater role in the sanpling
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program for mners. In the criteria docunent they

stated, "M ners nust be actively involved in ensuring
their health is protected through proper work practices
and conpliance with applicable law. Their active

i nvol venment should increase their confidence in the
effectiveness of the dust control program”™ The Agency
has done just the opposite. They have nanaged to reduce
sanpling and undern ne the confidence of mners in this
si ngl e proposal.

Mor eover, the | anguage, while setting sanpling
paranmeters, does not require the operator to actually
take any respirable dust readings. |In fact, the rule
itself does not require the operator to take any dust
sanple, with the exception of a verification sanple,
unl ess the Agency finds the operator to be out of
conpliance with the approved dust control plan. The
resulting action in that event would be for the operator
to take quarterly sanples to denonstrate conpliance.

The Agency's prelimnary regulatory econonic
anal ysis establishes that 85 percent of nine operators
will not be required to perform such sanpling
requi renents. Therefore, froma health and safety
perspective, the proposed rule is ineffective. The
Agency need not hide behind an el aborate set of nandates
that carry no weight in enforcenent. The presunption by
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m ners should be that this section of the proposed rule

wi Il never apply in their operation.

Li kewi se, requiring an operator to notify the
m ner or the representative of their plan to conduct
sanpling is of little significance, unless they suffer no
| oss of pay, as described in section 103(f) of the M ne
Act. Neither mners nor their representatives are
conpensat ed for observing such procedures, and a proposed
rul e does not offer to initiate such a requirenment. The
financial |oss alone represents a hurdle too |large for
m ners to beconme involved in any neani ngful way. The
full participation that m ners have demanded in the dust
sanpling process at countl ess hearings is not achieved by
this Agency gi nm ck

7202. " Approved Sanpling Devices, Mintaining
and Calibration.” Again, the Agency is giving the option
of using the personal dust nmonitor. | see no incentive
for any operator to use a personal dust monitor. Wth
all the work and expense of taxpayers' dollars, why
didn't the Agency just sinmplify the whole issue by
mandati ng the dust nonitor for its intended use?

7202(b) says, "Sanpling devices not approved.”
Sanpling devices. That's just a little change. 204,
"Denonstrating the adequacy of dust control paranmeters
specified in a mne ventilation plan. Verification
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Sanpling.” This section establishes the requirements for

verification of the ventilation and dust control plan.

It requires that the dust control paranmeters for each MW
be included in the plans, and be verified to control
respirabl e dust through sanpling. The paranmeters for

dust control are currently contained in a nunber of

pl ans.

The sanpling verification has to denonstrate
that the plan paraneters are adequate, through a
conplicated set of formulas, tables, and dedications
which are with a high |evel of confidence that the
equi val ent concentration of respirable dust and
respirable quartz can be maintained at or bel ow the
verification limts, as determ ned by neeting the
critical values of table 71 of the rules.

This overly conplicated and decei ving process
means that an operator's plans can have dust |evels at
ranges fromless than 1 mlligramup to 8 mlligrans in
t he approved dust plan. Under the rule, the plans could
be approved using environnental, engineering controls, or
PAPR respirators and/or adnm nistrative controls if MSHA
approves those in lieu of the environnmental engineering
control s.

The proposal states that the operator will do
the sanpling for the verification plan. This represents
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a conmpl ete change from MSHA' s 2000 proposal, which

required MSHA to conduct a sanpling to verify the dust
control parameters, with paid mners' representatives
traveling during the verification.

Proposed 7204 states that "the operator nmust
show, with a high I evel of conference, that the
equi val ent concentration of respirable coal m ne dust and
respirable quartz dust can be mned at or bel ow the
verification limts." 70.2 offers no definition for what
a "high |l evel of confidence" is. That is contained in a
pr eanbl e.

The plan verification sanpling process is far
di fferent than recommended by the advisory committee and
m ners, and the results can be contrary to the
regul ati ons of the Mne Act and ot her findings, including
NI OSH. The recommendati ons of m ners and the advisory
commttee was that MSHA, not the operator, conduct the
initial plan verification. M ners, the advisory
commttee, NIOSH, and the Mne Act called for | owering
the dust levels in the m ne atnosphere, with 2 mlligrans
bei ng the maxi mumin any case, not increasing the dust
concentrations, as this proposal does.

The conplicated formulas, which were opposed in
the rul emaking in 2000, need to be replaced with
straightforward process. Meaning, if a standard is 2
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mlligrams for a mining unit, the plan should be approved

at a safety margin below that |evel, such as 1.67
mlligrams, and 2 mlligrams should not be allowed to
really be 8 mlligranms in any deceiving way, as the
proposed rul e does.

This is clearly an area where continuous dust
sanpling should be required to help resolve a pl agui ng
problem Continuous dust nonitoring devices could be
enpl oyed to track dust conditions on each shift, and
qui ckly enable the plan verification process to have
needed i nformation to determne if the paranmeters are
wor ki ng, or need change before the plan is approved.

7205. "Verification Sanpling when Required.
Time For Conpleting.” Proposed 7205 establishes
requi renents for when the operator sanpling would have to
be verified. Followi ng inmplenentation of the rules,
operators would have at |east 12 nmonths fromthe date of
the rule to conplete verification sanpling in al
previ ously approved ventilation pl ans.

New MMUs woul d be required to be verified
t hrough a two-step process. First, the operator would
receive a provisional approval from MSHA, by a phone cal
or an e-mail. Second, the operator would have 45 days
after provisional approval to verify the adequacy of the
pl an t hrough the operator, not MSHA sanpling.

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

154
MSHA can al so grant 30 additional days to

conplete the sampling. |If a district manager detern nes
that the approval plan paraneters are no | onger
i nadequate, MSHA nay require additional controls or
anot her verification plan. Under this proposal,
operators would have 12 nonths to gain approval of the
dust plan on that MMJs, and over two and a half nonths
for new MMUs. It allows MSHA' s absence fromthe m ne.

This verification process is far too long. |If
continuous dust nonitors were used, this process could be
expedi ated. The consi derabl e data available fromthese
devices would allow for faster and better determ nations
about dust control efficiency. Mst inportantly, mners
coul d be protected from unhealthy dust each shift, while
adequate controls are being put in place.

| wanted to thank you for showing the PDM 1 to
the group here and with the explanation, and I know al
the fol ks behind nme, and all the fol ks you people will be
seeing during the next several hearing. Al work in
coal m nes, all have a substantial anount of years in the
under ground coal m nes. They know what it's all about.
They know what it's |ike breathing dust. They know what
it's like working in |l ow coal versus high coal. And sone
of these proposals are just |udicrous.

| would like to ask this panel here how many of
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you, and how many people that were instrunmental in

writing this proposal, how nuch m ning experience you
actual ly have. MR. NI CHOLS: Well, Jim
if you ask how nmuch m ni ng experience we can draw on
that's different from asking the panel how nmuch m ning
experience they have. 1've got about 40 years worth of

m ni ng experience, counting ny MSHA ti ne.

MR. VOLKVMEIN: O working underground in a
coal m ne.

MR. NICHOLS: In a netal and nonmetal mne. And
| was the adm nistrator for coal for 10 years, and
traveled a | ot underground. The |eadership of the
organi zation probably has a conbined total of 100 years
of m ning experience.

MR. VOLKVEIN: What |I'mtal king, Marvin, is
actual time, down and dirty, getting black, breathing
this dust, putting a lifetime in the mne, |ooking
forward to retirenent, and get to that point in time and
not have any health. That's the whole issue here. |
mean, this whole group is out to protect the nost
preci ous val uable resource. That's the m ner hinself.
That's what you people are charged to do. And I find it
alittle disturbing and difficult to see how soneone, if
you haven't spent a considerabl e amunt of tinme
under ground, know ng what the people behind ne go through
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on a day-to-day basis, and | can say | know, because |'ve

put 23 years in underground. It's aliving. |It's a good
living. [It's a tough living.

| watched ny dad die from|lung disease. | stood
over his bed while he died. | don't want to see anybody

ever in ny lifetime have to go through that again. And
to see sonething like this, in this day and tinme, with

t he technol ogy we have, and have this rule shoved down
our throat in such an expedient tinme franme, it baffles

me. The taxpayers out there, they put a |lot of npney
into this effort to get this PDM 1 put out there. | know
NIOSH with Lew. | know the BCOA. | sat in on these
nmeetings. The coal operators. Everybody wanted this
thing, and its intended use, 24/7, 365 days a year.

But now what's in this rule, it's not nmandating
it. It's an option. And if |I was a coal operator right
now with these renegade operators, | sure as hel
woul dn't want it with the option that's out there. This
thing is alnost ready to be put in use. Wiy can't we
just take a few steps back, and wait, go back and revisit
this rule and do it over again, and satisfy the demands
that the m ners have been asking for the last 20 plus
years? And that's all | have to say.

MR. NI CHOLS: Ckay. Thanks for your conment.
Larry has an issue on the denonstration of a dust nonitor
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that we need to get sonmething in the record on.

MR. REYNOLDS: Yeah. | just wanted to say, we
need to find out exactly what nonitor that was, and get a
pi cture of it or sonething, so when sonebody who was not
in the roomis going back over the transcript, we'll know
exactly what equi pnent we were tal king about, and where
it was in the research process.

MR. NICHOLS: It's 12:30. W started with 33
fol ks signed up to give comments, and we have 12 peopl e
left. We could take a break, or just keep going. Take a
| unch break. Anybody? 1[|'d be inclined to keep goi ng,
but | know sonme of the fol ks have asked for |lunches to be
prepared, so you can go. Feel free to go get the food
you ordered, if you want to, but we'll keep taking
comments here. | think |I have nore than 12. Okay. Gary
Bellitz. Does the court reporter need to take a break?
OCkay, let's take a 10-m nute break, but let's be started
back here at 20 to 1:00.

(Wher eupon, a brief recess was taken.)

MR. NI CHOLS: Okay. Let's get started back.

MR. BILLETZ: H . M name's Gary Billetz,
that's B-1-L-L-E-T-Z. |'ma menber of |ocal union 2258.

| work at RAG Enerald Mne, and |I'm a nechanic on the

long wall. And I'd just like to start off. Well, | say
that the dust sanmpling today -- and the one you propose
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is even worse than the one we have today because it does

not give an accurate measurenent of the dust that | eat
every day. The day you're there, maybe conditions are
better. Maybe the belt line ain't as dusty that day.
Maybe the shields ain't putting out as much dust that
day. So we get a good sanple. ~-- conmes by, we get a bad
sanpl e. \What happens? Well, we got to keep retesting

t hese guys until we get a good sanple. The
variations on the long wall change so dramatically from
pass to pass, the only way you're going to get an
accurate sanple of how much dust | eat every day is to
sanple ne every single day, because if the belt goes
down, just to take an exanple. The belt goes down 30

m nutes. When it starts off, now since we have high
velocity belter come up to the face, it's so dusty you
can't see till the belt gets wet again. And nore on the
face breathing now. And naybe you're not sanpling that
day, so you don't see that. And then the shields set for
30 mnutes. Well, they get dry on top. You start
pulling shields, it's so dusty you can't see either.

But you m ss this when you only take a sanple
just now and then. You' re never going to pick it up.
Maybe if you' re |lucky enough the day it happens, you get
it. Well, nothing happens. Well, let's resanple again
till we get a good one. Well, then they nake sure al
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conditions are right. They make sure the belt's fl ooded

with water. They make sure out-by people does not trend
(phonetic) the scoops into the track headi ng (phonetic)

to create nore dust to bring down on us so we can pass

our sanple and everything is correct. They want to make
sure everything's perfect. Well, once we pass it, it's

back to square one again. Well, it's so-so, we'll see if
we can -- tell y'ins come back again, and maybe we get a

bad sanpl e again and sonething' s done. But nothing ever
changes.

The only way we're ever going to get a true
accurate sanple of how much dust | can eat, every one you
y'ins I'mlooking at here, is to test ne every single
day, and then you can get an average. The one or two
sanples, one time the inspector gives nme a punp, that's
no average. That's just a little short wi ndow in a whole
year of what | took in for one little day. The variables
coul d have been great that day. Another day they coul d
have been m serable. So the only true way you' re ever
going to test nme accurately is every single day.

So that's why | don't |ike your dust paraneters
now, and | don't |ike your proposal ones at all, because
it's fewer testing, and that's not going to prove how
much dust | really eat. You put a punp on me every day,
"1l show you how nmuch dust | eat every day. Y'ins don't
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understand. There's too many variables in the mne that

happens every single day that cause the dust to be
different. Maybe the air's dryer that day. Maybe when
the shearer's cutting, the coal's actually dryer, because
it actually dries out sonetines, and it gets wetter in
ot her places going through the mne. You m ght be
cutting on a shear one day, and that dust is just
terrible, you can't see nothing. The next day, it m ght
not be too bad, depending on the wetness of the coal
seam

So there's a | ot of variable factors that go
into how nuch dust | actually take in every single day.
And unl ess you test nme every day, you're not going to
find out what that is. And especially when the MSHA only
cones |like once every couple of nmonths and says, here's a
punp one day. Well, maybe | had a good day, naybe | have
a bad day. Well, if | have a bad day, we just keep
retesting till | get a good day. So that don't prove to
me that it's working.

MR. NI CHOLS: You don't think you can design a
m ne plan that woul d ensure conpliance each day?

MR. BELLITZ: No. The reason being as there's
too many variables. The conpany tries to do the best
t hey can, but you don't know how dry the coal is that
day, you don't know if the belts going to go down, and
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then that belt starts up since you forced the belt error

on us now, and when that belt first fires up, okay, sir,
belt's 10,000 feet long. You got 10,000 foot headi ng of
dust com ng down on the mners on the long wall face,
because you wanted it that way. And until the belt gets
wet, we got to breathe that dust until that belt gets wet
again. Then it's okay again.

Then, like |I told you about the shields, then
you got the shields. They dry out all the time. You
start pulling shields to dust the spores off of them
Maybe we got slight toxic dust ain't too bad that day,
because the slate's up there, and the rock does not grind
up as easily as the coal dust fromthe shields pulling
in. So there's a |ot of factors. Maybe the operator
runs faster that day. Maybe its bits are dull that day.

There's a | ot of factors go into it.

If you ever wanted a true sanmple, | don't know
why y'ins ain't tried to test sonebody every day for a
nmonth or two nonths, just to see what the results would
be, instead of just com ng out and saying, well, we'll
just take one dust sanple now, and that'll do it. The
operator can verify he's in conpliance that one time, and
everything' s okay. Well, that ain't the way it works in
the coalmne. It would be if we was in this room where
the variables rarely change, but in a coalmne it's an
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ever - changi ng at nosphere.

| don't know if y'ins ever been on a | ong wal
and actually seen it operate, but if you go down on pass
on a shearer and you don't hose the face, there's that
much float dust |aying on every tow, so tell me how nuch
dust is actually on that face. One sanple ain't gonna
give it to you.

MR. NI CHOLS: Okay. Under your scenario, if we
sanpl e every day we're going to know where you're at.
Then what's the answer?

MR. BELLITZ: That's where you're the
enf orcenent agency that's supposed to enforce what we can
do to get us in conpliance.

MR. NICHOLS: That's what we're trying to do, is
devel op plans that would give us sone reasonabl e
assurance that all these variables you're tal king about
are cover ed.

MR. BELLITZ: Well, you can't do it then by
sanpl e once every quarter, |ike you got proposed there.
Ain't that what you got proposed? |If your district
manager mandates it. So how s that going to prove to how
much dust | actually took in, if |I get sanpled once in a
quarter? There's just no way. The variables in a nmne
are too great to do it that way. It is.

MR. NI CHOLS: You guys got any questions or
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comments? Okay. Thanks.

MR. BELLITZ: Okay. Thank you.

MR. NICHOLS: | have a name that |ooks |ike Leon
Musconi. | know I m spronounced that.

MR. MOSCALI NK: Good afternoon. Director
Ni chol s, panel, ny nane is Leon J. Mdscalink, Junior, M
OS CAL-I1-NK. I"mthe chairman of the m ne health and
safety commttee of the UMM | ocal 1248, which represents
classified enpl oyees at Maple Creek Mning, Inc. 1'm
here to tal k today about the newy proposed dust rule.
Coal dust has been killing coal m ners for over a
century. The latest killing was in Al abanma on Septenber
23, 2001, at the JimWlters Nunmber Five mine, in which
13 mners died in tw nethane expl osi ons fuel ed by coal
dust.

Coal dust was what eventually brought about the
Federal M ne Safety and Health M ne Act of 1969. In that
decade, this area of the country wi tnessed two horrific
met hane expl osions at coal m nes, in which 115 coal m ners
di ed because of coal dust fueling nethane expl osions.
|"mreferring to the Robena 1962 expl osion, and the
Farm ngton Nunmber Nine 1968 expl osion.

The M ne Safety and Health Adm nistration, MSHA,
was formed and becanme part of the Departnent of Labor
after the Farm ngton m ne di saster shook this nation so
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hard that Congress enacted the Act, and began that Act

stating that "this nation nmust protect our nost precious
resource, the mner." As | stated in the year 2000
hearing before this panel, our nopst precious resources,
the mners, are the ones that go down. We bring that
preci ous fuel up out of the ground. We're the ones that
operate the machines. W' re the ones that breathe the
dust. The black dust that, once it's in, it stays in.

One of us dies every six hours. One of us pays
the ultimate price every six hours. Think about it.
Every six hours in these here United States, a coal m ner
dies fromblack lung. 1In Beckley, West Virginia, this
country built the MSHA Acadenmy to train m ners who had
become and have becone state and federal inspectors. And
t hat acadeny has trained nyself, a representative of the
m ners at one of our nation's underground coal m nes. |
have been very fortunate to have received training at the
MSHA Acadeny.

At the acadeny displayed on its walls are
pi ctures of m ning disasters. The Farm ngton di saster of
1968 is by itself, as you go to the cafeteria. This new
proposed dust rule, with its hidden and conplicated
formulas for determ ning respirable dust |evels is not
what Congress enacted in 1969 to protect our nost
preci ous resource, the m ner.
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This new proposed dust rule will allow coal m ne
operators to raise the respirable dust limts to nore
t han double the maximumof 2 mlligrans of respirable

dust that Congress set when it enacted the Act in 1969.
This will be done when the coal operators tell MSHA that
t hey' ve exhausted all their engineering controls. And it
doesn't take a rocket scientist that allow ng respirable
dust to increase, you're going to allow float coal dust
to increase.

What do you want? Another Jim Walters? Another
Robena? Anot her Farm ngton? What do you want? At the
hearing on the dust rules in August of 2000, M. Ron
Schel |l spoke of PAPRs being rated by NI OSH as having a
protection factor of 25. M. Schell said that he would
accept that, and said he'd give it a factor of 2, thus
allowing 4 mlligrans of respirable dust downw nd of the
shearer operator on the long wall. More float coal dust
to go along with the increased respirable coal dust. Now
MSHA' s going by a factor of four, and let 8 mlligranms of
respirable coal dust be suspended in the m ne atnosphere
where the mners are going to be working.

That was the |evel of coal dust in 1969, when
the Act was enacted by Congress. | guess we're going to
fall backwards in safety instead of |eaping forwards.
This is not protecting the nost precious resource, the
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m ner. The admnistrative controls in this proposed dust

plan will not only affect the mners working on the |ong
wal | sections, but will also be shifted to the conti nuous
m ner sections, beltline, and outby areas of the
coal m ne.

When the UMW testified on August 7, 2000, at the
hearing of the dust rule, you, M. Nichols, said that you
believe in other areas of the coal m ne, engineering
controls could be applied to elimnate overexposure of
respirable dust. Plus you said that you were talking
about only persons downw nd fromthe shearer on the | ong
wall. Can you inmagine a shuttle car operator having to
operate a shuttle car with an Airstream hel met on?
| magi ne a roof bolter bolting a cut with an Airstream
hel met on, when he has to be | ooking at the top, the
ribs. It's absurd if one would even think about using
adm ni strative controls on a continuous m ner section.

The only way to keep us, the mners, out of
harnful respirable dust is the PCDM or the PDM That is
just about ready for use, and we've discussed that and
we' ve seen a prototype of it today. The PCOMw Il let a
m ner know exactly how many milligrams of respirable dust
he's breathing. This will protect our npst precious
resource, the mner. But MSHA, as | understand, in this
new rule is going to let the coal operators choose if
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they want to like the mners use then? What is this?

You're going to let the m ner operators decide if they're
going to let us use the PDW?

The last tinme we testified, | conmmented on the
full -shift testing. As every other coal m ner today
wor ki ng on the ground, nine and a half to ten hours of
mandat ory bei ng underground is the norm Not eight
hours. Nine and a half to ten hours. Not only for face
wor kers either. Qut-by people. To sanple four, six, or
ei ght hours is not a true sanple of what we're breathing
in on the ground at our workpl ace.

So that is what | testified at the | ast hearing.

| have yet to see |loading crews getting sanpled while
cutting overcast, guys up on the bench cutting wall. |
have yet to see that. This is where the PCOMw || conme
in crucial in letting the m ners know how many m | |i grans
of respirable dust we're in while cutting overcast.
Before | close, I1'd like to reflect on sone testinony
that three of ny brothers testified to the 2000 dust
heari ngs.

My brother Larry Kuharci k asked you to do the
ri ght thing back then. He asked you if you would go back
to the table, sit down at the table and rewite the
proposal. Obviously, you went to the table, but forgot
to do the right thing. You forgot about protecting our
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nost precious resource, the m ner.

My brother Tim Rhobluck asked you back in 2000,
if you were to | eave, and |l eave this industry, would you
leave it in a better condition than you found it?

Br ot her Rhobl uck stated that that's what he's trying to
do, leave this industry in a better condition than he
found it. This new dust rule is not going to |l eave this
industry in a better condition.

And brother M ke Caputo, a nenber of the West
Virginia |l egislature, reverberated in 2000, stating that

"the dust rule is a tool that's supposed to protect

m ners' health and safety. |It's not a tool to protect
the operator's bottomline." And |I'mgoing to repeat
that. "The dust rule,” brother Caputo said, "is a tool
to protect the mners' health and safety.” Any rule that

cones down by MSHA should be a tool that protects the
nost precious resource, the mner, not protecting the
coal operators' bottomline. That's what Congress
enacted in 1969. Thank you.

MR. NI CHOLS: Thank you.

MR. KOGUT: | just wanted to address one of your
comment s about the extended shifts, but also bring in
sonet hing el se you said about the conplicated fornul as
that are in the rule. Now, sonetinmes the reason that
there are sonme fornmulas in the rule that m ght appear
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conplicated are to address things |ike extended shifts.

For example, in the verification sanmpling, we
tried in the proposal to take account of extended shifts
by adjusting the concentration to get at the equival ent
dose that woul d be obtained over eight hours, but
recogni zi ng that when a person is working ten hours, he
or she is accunulating nmore dust in his lungs than he
would if he was working at the same concentration for
just eight hours. So what we're doing in the
verification part of the sanpling is adjusting the
concentration that you get over that ten-hour shift. And
for verification sanpling, it is a full-shift sanple, so
we' d be sanpling for the full ten hours.

But that concentration, say that concentration
cones out to be exactly 2.0. Okay. The problemis that
even though the concentration is 2.0, that mner, if he's
wor king for 10 hours, is accunulating nore dust in his
lungs at that 2.0 concentration than he or she would be
if they worked only 8 hours at that concentration. And
so the reason for that sonmewhat conplicated fornmula in
converting to an 8-hour shift equivalent is that what
we're effectively doing is adjusting the nmeasured
concentration that we get upwards by 25 percent. Because
what we want to be regulating is the total dose that the
m ner receives over that extended shift.
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So the effect of it is like if you neasure over

a 10-hour period the average concentration as being 2.0,
we woul d actually be adjusting that measurenent upwards
by a factor of 25 percent, which is 10 divided by 8, and
mul ti plying that by the concentration that we get for
that full shift, so that the concentration that we'd be
| ooking at then is 25 percent greater than 2.0. And so
t hat woul d not neet the verification |imts, and so we
woul d make sure that the plan was effective at a | ower
concentration than that.

So in other words, what we're doing by that
formula is being nore protective, and the reason for it
is exactly what you said, the person is working a | onger
period of tine at a given concentration.

M. MOSCALI NK: Yeah, but now the inspector is
putting dust punps on the mners, we're comng in, by the
time the inspector gets here they' re still not | oading
coal . MR. KOGUT: No. I'mtalking
about in the proposal, though.

MR. MOSCALINK: In the proposal, right.

MR. KOGUT: On the sanpling days where the plan
has to be verified, those would be full-shift sanples.
And noreover, they would be adjusted to reflect the fact
that a m ner working for 10 hours is accunul ating nore
dust in his lungs than a m ner working at the sanme
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concentration for 8 hours.

MR. MOSCALI NK:  Yeah. Like |I said, right now we
shoul d be testing 10-, 12-hour shifts. W' re not. Now
you're saying in this new proposed rule, that's what
you're going to do, because of the verification plan.

MR. KOGUT: Yeah. The verification sanples wll
be taken over a full shift, and all of the concentrations
will be adjusted to reflect the higher dose that you get
over an extended shift.

MR. MOSCALINK: | can't comment on anyt hing
el se.

MR. NICHOLS: We're going to have do sone nore
wor K.

MR. MOSCALINK: A lot of work, Marvin. A ot of
work. A lot of work.

MR. NICHOLS: W set the |level up here for plan
verification, but because we're not sanpling full shift
here, you need a | ower standard. |Is that what you're
sayi ng?

MR. KOGUT: No. | was just saying that when
you're doing the verification sanpling -- the basic point
| was making is that under the proposal, we are trying to
address the concern that you raised about extended
shifts, which we feel is not being adequately addressed
under the current regulation. Under the proposal, we are
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trying to address that concern about the extended shifts

and the higher dose that you get when you're working an
extended shift.

But in order to do that, that's what gives rise
to some of the conplications that you al so expressed a
concern about. So in other words, in trying to address
one of your concerns, in order to do that, we're adding
sone conplication, and that's another one of your
concerns,
but --

MR. MOSCALINK: It's just the brother before me
sai d, when he conmes down that pan line, he sees the dust
on the shield. You know, we're coalmners. And not to
go ahead and hack on you about your formula, what we see
is what we see. We see coal dust. We see coal dust on
shi el ds, we see coal dust on the belt |line, we see coal
dust on the equi pment. When the punps go out, we're
still eating and sucking that dust. That's the main
t hi ng, you know.

And now you're going to go ahead and you're

going to allow me to suck nore dust, to nake sure that we

have it right. | nmean, you know I'm sucking 2 mlligrans
of dust. Now you want ne to suck four nore hours of
dust. Once you know that |I'm sucking 2 mlligranms, you

shut it down, and you go ahead and you cite, and you fix
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it. That's what coal m ners under st and. When |'m

over exposed, don't keep overexposing ne. You know I'm
overexposed. Stop it. And this rule isn't going to do
that. 1It's not going to do that. Because you're going
to overexpose ne up to 8 mlligranms. |If you can't get it
with engineering controls, you're going to go with
adm ni strative controls. And you're going to bring in
nore float coal dust. Do you understand that?

MR. KOGUT: | wunderstand your point, yeah.

MR. MOSCALI NK:  Okay.

MR. KOGUT: | don't think that that's -- that's
certainly not the intent of the proposal, though, to
i ncrease your exposure. The intent of the proposal is
really to decrease your exposure. |If you have reasons to
think that it's not going to do that, that's what we want
to hear, but the intent is certainly to bring the
exposures down, not to increase them

MR. NI CHOLS: Okay. Thanks. Bob Santella?

MR. SANTELLA: M nanme is Bob Santella. That's

S-A-N-T-E-L-L-A. I'"mon the safety comm ttee of |ocal
2258 at RAG Enerald Mne. 1've been in the coal mnes for
28 years. | would just like to start off saying that |I'm

extrenely concerned that MSHA's proposal to allow m ne
operators to increase the respirable dust levels in coa
mnes to four times their |level by Congress in 1969.
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For exanmple, the long wall today. The |ong

wall's in coal mnes today are becom ng | arger every year

Long wall faces and sections are over 12,000 feet | ong
and over 1,200 feet w de, exposing mners to greater
amounts of dust, and being relieved at the face with the
term nol ogy "hot seat changeout."” Long wall belts are
becom ng | onger and wi der to accommodate the anmount of
coal the long wall produces, causing nore dust and nore
met hane because of the ventilation regulation sections
with belt air.

The Airstream hel mets provi ded by managenent are
not the answer. Those helnmets do not stop the small
amount of particulates and dust. And in sone instances,
the hel met does not -- in sone instances, sone helnmets do
not even have filters, because managenent failed to order
t hem when the supplies ran out.

On the full shift, the full shift sanpling and
continuous dust nonitoring that mners are wanti ng, MSHA
sanpl es shut off after eight hours and I et the m ne
operators decide if they want to continue dust
monitoring. Mning sections and full face m ning
machi nes cut sixteen foot wi de and ei ght foot high.

These machi nes cut coal al nost continuously every day,
subjecting mners to greater anounts of dust, because
m ners are supporting the roof. By supporting the roof
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on these machines, within feet of the mner is it's

cutting coal, these mners also are relieved at the face
due to the oncom ng shift exceeding the eight hours
sanpl i ng.

In closing, I'mextrenely disappointed in MSHA's
reform of the dust control plans, and |I hope that you
think of mners' lives instead of conpanies' inability to
conply with the existing laws. | thank you very mnuch.

MR. NI CHOLS: Thank you, Bob. Gene Davis?

Larry Kuhari k?
MR. KUHARCIK: Hello, ny nane is Larry Kuharcik,

K-U-HA-RC1-K | work out of the |ocal 1702 of the
United M ne Workers of America. | worked underground for
the past 32 years. | didn't prepare a speech today, but

| appreciate the opportunity to speak to gentlenen. |

spoke to this panel in the year 2000. | know some of you
was on it. | don't believe all of you were. Marvin, if
you recall, | presented this panel with 48 U S.

Depart nent of Labor docunments fromlocal 1702 to cover
t he nine-nonth period where 48 of nmy brothers and sisters
went to Charleston, West Virginia, and was di agnosed with
bl ack ung. From5 to 20 percent. Do you renenber that,
Marvin? | gave you those docunents.

The average age of those coal m ners was 45 to 50
years old. That was 48 mners fromlocal 1702 in a nine-
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nmont h period was di agnosed. And gentlenen, we were

tal king about 2 mlIligrans at that point in tinme. Now,

just think, 48 -- approximately 48 in nine nonths, at 2
mlligrams, and now we want to raised the dust levels in
the coalmne. Wat will that do for the black |ung?

| thought for sure when | gave that testinony,
and the panel realized that was just one |ocal of the
United M ne Wrkers, and the thousands of nen and wonen
in the mne throughout the country, how many woul d there
be across the country, and that would really nake a
di fference and make you think of what we're breathing,
but apparently it didn't. I"msorry to say, apparently it
didn't, or we wouldn't be here with, | believe, worse
proposal s today.

Anot her issue I'd like to talk to you about is
space helmets. W call them space helnmets. You call the
air helnmets. In the coalmne we call them space hel nets.

| personally have worn one. | worked on a | ong wall
pulling dally shields for one year, six days a week, and
we had the helnmets. The helmets aren't the answer,
gentl emen. There's many problens. In an atnosphere
sitting in this room you m ght be able to put that
hel met on and breat he.

When you're down in the coal mne, you're
sweating. | wear corrective lenses. Sweat's running
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down your gl asses. Your face shield get greasy on the

long wall. You can't see out of it. You're wiping it
with your arm and hand, and your dirty shirt, your wet
shirt. It just smears. Next thing you know, your
shield' s up because you can't see, so your protection's
gone. The filters plugged up on them Another problem on
them And keeping the battery charged was a problem on
them You had the battery in the back of the helnmet wth
the little motor that ran the fan that blew the air up
over if you renmenber that and down across the face
shield. W had problenms. W couldn't wear them

My buddy Roy Acres and | was the last two in our
coal mne to wear them Everybody el se gave up on them
| ong before we did. It got to the point we just went
back to the regular respirator so we could see, and at
| east we coul d breathe, because the filters are plugged
up, the motors would run down. Airstream hel nets are not
t he answer.

The PDM 1, which is near perfection, | believe,
is the way we need to go, where you don't have to wear an
Airstream hel met to breathe in coalmne. You can breathe
because the air is clean enough that it's not going to
harm you. So that's where our goal should be. That's
what we ought to be aimng for. Not air helmets and
| evel s of four and eight in a coalmne with air hel nets.
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We're going the wong direction, in my opinion.

Anot her thing, we're putting nore dust particles
in the atnosphere of the mne. Do we stop and realize
how many mne fires we have had in the past severa
years? | work for Consolidation Coal Conpany. As we
speak, the Loveridge mne is burning right now as we set
in this room The second tine in a coupl e-year peri od.
Ri ght down the road here about five mles fromwhere we
sit, the 84 mne was on fire several nonths ago. 1In the
fall of last year, my mne, Blacksville Nunber Two, we
got called out at nighttine, our mne was on fire. Just
three weeks ago, | testified on another issue in front of
Marvin, as we spoke we had a mine in Virginia on fire.

Do you guys realize the mne fires we've been
having and putting nore coal dust particles in the air
during a fire, and an explosion with coal dust particles,
nore of themin the air or the atnosphere of a coal m ne?

Gentl enmen, we're going the wong direction. W need to
turn around. In the year 2000, Marvin may renmenber, |
chal l enged this board to do the right thing. W did the
ri ght thing by backing MSHA, and we got sonme good MSHA
i nspectors, but | challenged this board to do the right
thing and go back and take the advisory commttee's
recommendati ons and nmake it better.

Gentlenmen, we didn't nmake it better. W' re not
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making it better. W can make it better. We have the

know edge, testinmony fromthe union and the people that
work in the coalmnes. So we're down in that coal m ne
si X, seven days a week, eight, ten hours a day. Wen we
testify what we need, we know, we know what we need. We
live it. It would be nice if we could all wear suits and
three-piece suits and go to an office and work, but we
can't. We're down there crawming in that coalmne in the
mud, water, in the conditions we crawl in, and we need
fresh air. W don't need nore coal particulates in the
air to breathe.

Now |I'm asking this board again to go back and
take care of the coalmners. The nmen and the wonen in
this country that's working in these coal m nes. Protect
them That's our responsibility and our job. That's
what MSHA was formed for. | personally think, and this
is my own opinion, and |I'mgetting disgusted. | think
that we're |looking at nore of the cost and the expense
for the coal operators nore than the health and safety of
the men and wonen in the coalmne. And we shouldn't be
doi ng that.

And | ask you to think and consider the health
and safety of the nen. M career's about over, but |
have a | ot of younger brothers and sisters that's going
to remain that | want themto |live healthy. And in
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today' s days and age, there's no reason we can't. But

it's your panel, your decisions that got to nake those
deci sions for us. You have the control and the power
when the | aws are passed, to nmake the decisions to
protect us. And | believe that's what the purpose of
MSHA i s.

Gentl enmen, | thank you for hearing ne, because
"' mnot a speaker, I'ma coalmner, but I wanted to talk
to you today. And | thank you for the opportunity.

(Appl ause.)

MR. NI CHOLS: The next presenter is John
Gal l'i ck, RAG Eneral d Resources.

MR. GALLICK: M nanme is John @Gllick, G A-L-L-
|-C-K. I'"mthe safety manager for RAG Eneral d Resources,
LLP, and affiliate of RAG Anerican Coal Hol di ng, Inc.
Emerald M ne Nunber One is a Pittsburgh seam | ong wal
m ne enpl oyi ng approxi mately 540 people, operating five
MWUs, up to seven days per week. The operation produces
approximately six and a half mllion clean tons per year.

RAG Anerican Coal Holding will be submtting witten
comments on this proposed regulation. W intend to
address the specifics of this rule at that time. M
presentation today will address those rules in a nore
general manner.

First let me say that this rule appears to
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closely parallel the previous proposed rules that were

soundly rejected by all the stakeholders. | cannot
under st and why MSHA has not |istened to the stakehol ders,
and actually attenpted to develop a rule that the

st akehol ders coul d support. Both industry and | abor,

al beit for different specific concerns, said to MSHA at
the | ast round of public hearings that MSHA needed to
start this rule all over, rather than attenpt to nodify
it.

These new proposed regul ati ons appear to be a
t weaki ng- of -t he- edges approach. | regret that we wl|l
need to go through this again before we can, hopefully,
arrive at a reasonable, supportable final rule. 1'd like
to address single sanples first. | give the Agency
credit for one thing on this subject, obstinance. You
just won't |let a bad idea go away.

(Appl ause.)

Over the years, single-sanple concepts have been
rejected by the courts. Science and engi neering studies
have al so questioned it. 1'Il only talk to the practica
consi derations that make single sanples a bad idea. Let
me begin with, first, a basic assunption. That
assunmption is that on respirable dust sanpling, there's
one thing that MSHA, |abor and industry all agree. That
agreenent is that no one trusts the others when
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respirable dust is involved. MSHA continues to paint the

entire industry with a brush of distrust, when the
reality is that nost operators continue to operate
legitimate respirable dust sanpling prograns.

| ndustry distrusts MSHA's | ab protocols. For
exanpl e, one area of mstrust is oversized particles,
which are only tested on sanples with wei ght gains above
six mlligranms, and where inspector sanples are not
i nspected for oversized particles with any stricter
protocol than the operator sanples. Also, operators do
not believe that MSHA applies appropriate void codes in
all circunstances.

Finally, nost of |abor questions the respirable
dust program al together. You heard enough of that this

nmorning. Credibility in this programis a problem and

any new programwi ||l need to be deened credible if it's
to succeed. Using single sanples will not help the
credibility of this program | say that because, with

all the variables involved in sampling in a coal m ne

envi ronnent, using sanples that are easily capabl e of
havi ng oversi zed particles counted as respirabl e dust,

for exanpl e, one sanple does not make sense. Frankly, to
me, | prefer a system where at | east seven sanples are
taken, and the high and the | ow sanples are thrown out.
The other five sanples would then be used to average the
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results to achieve a nore valid nunber

One of the reasons for distrust in the systemis
t he sanples that appears to be unusually high or
unusually low. Credibility requires a reality check when
an oddball result is obtained. By not using the high and
the | ow from each sanpling cycle, sone of this concern
woul d be at least mnimzed. Clearly, froman operator's
perspective, the major inpact of respirable dust citation
is not only the nonetary fine, but the respirable dust
control plan changes that will be required. Single-
sanpl e enforcenent is a bad idea that should just not go
f orwar d.

My next comments concern plan verification. As
proposed, practical application of these rules will be
difficult, frustrating, and costly to conply with.
Requiring the operator to sanple at no nore than 15
percent above sanple m ni munms woul d be extrenely
difficult to do in a perfect world. 1In the real world,
it just won't happen. | say this because as | read the
proposed rules, the conbinati on of tonnages needed for a
valid sanple, and the actual respirable dust |evels
necessary for a valid sanmple can result in several weeks
of off and on again sanpling. During this tinme, the
operator is faced with a Hobson's choice of staying at
the m nimum or changing the paraneters for each shift,

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

184
preparing for additional verification sanpling.

For exanpl e, our continuous m ner sections are
ventilated for nethane, as well as respirabl e dust.
Based upon our history of sanpling results, | believe we
could clearly reduce to the present paraneters in our
pl an and achi eve conpliance. Wth nethane as a factor, |
doubt if we would choose to consistently do this. | say,
"consi stently" because each quarter we'd be required to
reduce paraneters or face increases in our plan of
m nimuns. | would expect that even in our continuous
m ner sections that are well below the 1.71 mlligram per
cubic nmeter threshold critical value, our plan m ni nuns
wi |l be much higher than they are now in place.

| note an exanple, in fact, where one of our
m nes had a 50-percent increase in its mninmmplan for
an MWMU, because they couldn't cut back the air quantity
due to nethane concerns. The proposed 115-percent plan
verification systemw || be even a greater problem on
long walls. Air quantities, water pressures, et cetera,
are nmore difficult to plan for and execute on a |ong wall
than a continuous mnor. The anpunt of air on a |long
wall required to be dunped in order to achieve m ni mum
pl an paraneters may even constitute an air change.

As proposed, the plan verification systemw ||
inevitably lead to a practical quandary, whereby the
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operator will be faced with an ever-rising m ninum plan

standard, due to not necessarily the respirable dust
control needs, but because the operator was unable or
unwilling to cut back to plan m ninunms each quarter, when
sanples are to be taken. MSHA may believe that it is not
a burden to nmake plan adjustnments to reach the m ni num
pl an paraneters each quarter, but these practical

consi derations are, in fact, real.

In addition, | haven't read anywhere what shift
length is required for the plan verification process,
when nultiple shift | engths are enployed. For exanple,
we operate with three different shift | engths each week

We operate a standard ei ght-hour shift |length, a hot
seat extended shift, and a weekend crew that works a
twel ve- hour shift on a Saturday and a Sunday. Clearly,
the majority of our shifts are the extended shifts
i nvol vi ng hot seat changes, which are nom nal nine-hour
shifts, whereas the twelve-hour shift is only on one
section for two shifts per week.

Under the proposed rule, will | be required to
devel op a respirable dust control plan to neet a 2-
mlligramper cubic nmeter standard for the twel ve-hour
shift? O do | propose three different plan m ninuns for
the various shift lengths? | haven't seen this
di scussed, but it affects both plan m nimuns and reaching
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the 10th shift tonnage |l evels for a conpliance sanple.

|'"d like to al so add sone additional conments on
MSHA' s proposal to add the | ength of production shifts
and the verification production levels into the
ventilation plan. In ny opinion, this is a waste of tine
and resources, with nothing to be gained. The operator
is required to make avail able the tonnage reports for the
previous six nonths, and will be required to sanple
initially, and in each subsequent quarter, at a |level
mat chi ng the 10t h hi ghest production shift out of the
| ast 30 shifts. It appears to nme that if MSHA wi shes to
crosscheck tonnage | evels per MMJ, and shift | engths for
each MMUJ, this can easily be checked by MSHA at the m ne
site, rather than having the operators submt plan
updat es when each quarter sanples for each MMJ is taken
My final conmment on plan verification is that
the plan verification process is, in ny opinion, a
stal king horse to force operators into having plan

standards that are nuch nore stringent than necessary for

conplying with the 2-mlIligramstandard. | expect that
this ratcheting-up effect will be ongoi ng and an operat or
will have a major battle to submt for a | ower plan

paranmeter when a recalibration of the respirabl e dust
pl an beconmes necessary.
My next comment involves the use of the 060
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code. Isn't it tine that we do away with this code?

Particularly when MSHA is rewiting the entire respirable
dust regul ations? 060 has been an artificial code from
the beginning of its use. No one is actually exposed to
respirable dust levels since it's a conbination of
mul ti ple jobs and people. If MSHA intends to rewite a
rule and to have the operator conduct sanpling anyway,
why not require sanpling on the entire crew, and gain a
true picture of exposure?

As noted in the preanble, npst |ong wall crews
practice a quasi-adm nistrative controls system of
swi t ching and changi ng work | ocations. 060 code sanpling
ignores these realities. It's time for MSHA to get rid
of 060 codes, and quite possibly the 036 code, and have
sanpling done on the actual occupations. | believe that
MSHA shoul d elimnate all methods of sanpling that
i nvol ve trading off the punp.

Anot her reason to elim nate DOs, an replace the
DO sanples with actual person sanpling is a need to
realistically address adm nistrative controls and powered
air-purifying respirators or PAPRs. As presently
written, the use adm nistrative controls or PAPRs cannot
be incorporated into a respirable dust control plan until
all feasible engineering controls are used. Since MSHA
hasn't attenpted to define "feasible,” and has not
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attempted to provide nmuch in the way of gui dance or

exanpl es of the |levels of feasible engineering controls
or their limts, maxi mum velocity, for instance, | am not
sure when, or if, an operation can use adm nistrative
controls or PAPRs.

The cynic in me sees this as another set of
| ogical options for the legitimte responsi bl e dust
control that will never be enacted. The PAPRs are
al ready extensively being used on Iong walls, and have
been for 20 years. Adnministrative controls and a form of
enpl oyee switchouts on | ong wall occupations, place
change m ner operator and hel per switches, and ot her
exanpl es are already in use.

Apparently, the workers are ahead of MSHA when
it comes to understandi ng personal respirable dust
control. Maybe the Agency needs to |look at the realities
of adm nistrative controls and PAPRs, and provide for a
better nethod to incorporate these systens into any
proposed regul ati on. These systens do, in fact, protect
enpl oyees, and are | ong-established good i ndustri al

hygi ene practices. Let's use them

Finally, 1'd like to address personal dust
nmonitors, or PDMs. | didn't know a | ot about them before
| cane here, and | learned a little bit today, and that's

really ny point of this part of ny talk. Wy not hold
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this proposed regulation until we have experienced sone

actual time with these units? As presently witten in

t he proposed rules, | don't anticipate many operators

i npl ementing them As | read the rule, an operator would
have to have enough PDMs to sanple each crew, each shift
of each day, every day of the year. That doesn't make
sense to nme, and | doubt very nuch if anyone can conply
with that.

| appreciate in the preanble the Agency is
soliciting conments on PDM usage. | hope that there is
enough field experiences with PDMs prior to the record
closing, to allow for real-life comments, rather than
just comenting on the supposition that PDMs wi |l work.
| personally believe that PDMs, if they work in a manner
as |'ve been told they do, will change the entire
respirable dust sanpling system This section of the
proposed rule clearly needs to be rewitten to becone the
i nchpin and not an add-on to respirable dust sanpling.

I n my opinion, personal dust sanpling puts the
burden of respirable dust on a daily basis, or some
factor basis that will allow people to | ook at their
sanpl e, know where they stand, and naeke the adjustnents
on the site by thenselves or with their supervisor.

That, in principle, sounds |like an answer to a | ot of the
probl ens that we've tal ked about and heard. | just don't
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know enough about the unit, and that is ny concern.

| can't help but add one last comment. The
Agency and | abor both conpl ai ned about the industry doing
respirable dust sanpling for years. Those of us that
have been involved in respirable dust sanpling over the
years have been accused of |ying and cheating whenever
this rhetoric suits people. Wiy do these rules still
have the operator, me, continuing to submt legally
bi ndi ng sanpl es?

MSHA was to take over the program |ock, stock
and barrel. Please do so, and |let the operator in a

position where we can sanple for our own in-house

pur poses only. You ve wanted it. Take it. But renmenber
one other thing when you take it. [It'll be your program
it'll be your responsibility to produce a dust sanpling

programthat is legitimte sanpling results, that is
consi dered credi ble by between the operators and | abor.
Take the burden over, gentlenen. Thank you. That's all
| have.

MR. NI CHOLS: You were gigging us in our
persi stence to chase single sanples. Did you catch our
presentation earlier?

MR. GALLICK: |'ve heard everything today.

MR. NI CHOLS: Okay. But did you see the graphic
there? O the overhead that showed averagi ng we sanpl ed?
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MR. GALLI CK: | understand that concern, Marvin.

That's why | said it should actually be a | arger nunber,
and throwing out -- | said seven. |I'mnot a
statistician, and I'mnot going to debate that subject,
but nmy belief fromday one when | first was involved in
sanpling, back in '76 or whatever, was that you should be
t hrowi ng out sone percentage of the highs and | ows, and
t hose that remain should have sone kind of a statistical
value. To ne, a single sanple loses that credibility.

MR. NICHOLS: | nean, it's fairly well proven in
ot her industries.

MR. GALLICK: So are personal protective
equi pmrent and adm ni strative controls, but you guys
aren't doing that. O her industries use both. You know,
| have a problemw th this individual single sanple, when
| know that the units that we presently have, have their
own probl enms, one of which is oversized particles. |
know you don't wei gh oversized particles until they're
wel |l over the violation limt. | heard several gentlenen

here tal k about the variabilities in coal mning on a day

to day basis. | nean, all the stuff is real. And that's
why | think a single sanmple is a mstake. |'msorry, go
ahead.

MR. THAXTON: Actually, the Agency does | ook at

any sanple that exceeds 2 mlligrans for oversized
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particles. It is a visual observation of the filter.

The only thing that we don't do until we get to 6
mlligrams is to actually do a physical, mcroscopic
exam nati on where we count particles. You have to
realize the definition for the respirable dust sanples
t hat we have says that any dust that that sanpler
collects is considered a valid sanple.

Part of the respirable dust sanpling systemthat
we use, there will be sonme oversized particles in that
sanple. And that is legal to have those in there. It's
t he nunmber when you exceed it that may becone a concern
and that makes the sanpling valid. That's why we do
screen all sanples that exceed the 2-mlligram standard
at 2 mlligrans or greater, because we are | ooking
visually to see if it |ooks |like there's an overabundance
of oversized particles, which then indicates that there
is a potential problemwth that filter. And then it
woul d go under mi croscope exam nation.

It's mandatory that all sanples that exceed 6
mlligrams have m croscope exam nati on, because then it
is conceivable that there could be something wong with
that sanple that we would want to | ook at. But we do
screen all sanples that exceed the standard of 2
mlligrams.

MR. GALLICK: well, | --
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MR. THAXTON: That's been in place for several

years, since '92 at least. Four or five years.

MR. GALLICK: | guess -- go ahead, |'m sorry.

MR. NI EW ADOMSKI :  The other thing that you
menti oned when you tal ked about clarifying about the
singl e sanpl es, which you' re opposed to the proposal that
MSHA neke a nonconpliance determ nation on a single
sanple, correct?

MR. GALLICK: | don't believe -- | believe that
MSHA, when they do a single sanple -- | think we're both
saying the sane thing. That you then can trigger
addi ti onal sanples done by MSHA for conpliance. |If you
have a problemw th what you see on a single sanple, cone
in and sanple to your heart's content.

MR. NI EW ADOMSKI :  Yeah, but what you're
i ndicating, your testinony was that you are opposed to
MSHA nmeki ng a nonconpliance determ nati on based on a
singl e sanmpl e.

MR. GALLICK: ©Oh, yes. That's correct.

DR. WADE: While |I understand your testinony,
and we need to |ook at it, the reason that NI OSH
advocates single sanple is that we are concerned, given
the fact that we see a continuation of the disease in the
wor kforce, if we take a nunber of sanples and average
themto make a judgnment as to conpliance, we stand the
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ri sk of certain dose exposure or oversanpl ed existing.

And that's really what brings us to this point.

MR. GALLICK: | recognize that, and | appreciate
some of the concern. | do. | also heard a discussion,
this last discussion over shift sanple. | do believe,

t hough, that the whol e basis of the respirabl e dust
programwas |ifetine exposure, and | don't believe that
we're really discussing -- part of the average sanpling
was the variabilities of mning, the variabilities of the

sanplers. As Bob says, they don't collect only five

mcrons. | guess that was a 1970 sonme decision or '80
deci sion over the fact that they -- and the rul e was,
wel |, then whatever they collect, we'll consider

respirable. That's how we get around that, the failure
of the sanmpler to actually do what it's supposed to do.
But | think, as a group we're also m ssing the
lifetime exposure dose issue. |It's nore than just
i ndi vidual shifts, it's other variables. And |I frankly
think that's a m stake on all of our parts. And that's
why, if the PDMrule was witten in a manner that is
doable, and if the units work as we've heard, | think
t hat changes the whol e approach to respirabl e dust
sanpling, and all the other issues that we're talking
about. | would expect the nost credible sanple we could
have woul d be one that anyone could | ook at during the
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shift, and recognize where we're at. And the nost

si npl est adm nistrative control can be done right on the
spot .
And | believe that both the | abor, managenent

and MSHA understand that the PDM can be a paradi gm shift

of sanpling, but I don't believe that, as you've witten
the regs, that can possibly happen. Now, Larry, | do
appreciate -- | saw you waiting. | do appreciate --

MR. REYNOLDS: Tell us --

MR. GALLICK: That there's al nost colums worth
of questions in the preanble, and we propose to address
those in witing, on how we would --

MR. REYNOLDS: Where you want us -- how you want
to do it.

MR. GALLICK: How we would support a PDM
program

MR. REYNOLDS: And the specifics of how you
would like to do that, or what you think would work?

MR. GALLICK: Right. And we've chosen, or |'ve
chosen, and ny conpany has, not to discuss it, for ne to
try to guestimate how we would do it. This is the first
time |'ve actually seen the unit, which was an hour ago.

So |'ve been learning a | ot about it from M. Lanonic
and others, but | don't feel confortable that I know
enough about how -- not so nmuch how -- let's assune the

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

196
unit wor ks properly.

MR. NI EW ADOMVSKI: Can | ask a hypot heti cal
guestion? Just a situation. |If the PDM was proven to be
m ne-worthy, and an operator, for exanple, could adopt or
use that in |lieu of having any plan verification or
what ever, woul d, for exanple, your operation, would be
willing to purchase such a device for each and every
m ner ?

MR. GALLICK: | have no idea what they cost.
And | have no idea how long they |ast.

MR. NI EW ADOMSKI :  So that would be --

MR. GALLICK: And | also question -- as a
practical matter, you would have -- of the 500 and sone
enpl oyees at the mne, there's a realistic nunber that
woul d need to be sanpled on a very routine basis. There
are others that woul d need sanpled on a statistically
valid | ess-than basis, hierarchally down until sone
peopl e that may need no sanpling at all or whatever, that
are working in jobs that are not -- there's no dust
exposure. To ne, that is the type of programthat has to
be | ooked at. Because | assune you guys aren't going to
buy these units for us.

MR. NI CHOLS: You got that right.

MR. GALLICK: Okay. And | assunme that the
technology that's in them says that they're going to be
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fairly expensive. | have no idea what they are. Al so,

practically, if I'munderstanding right, not only would
we probably have to take it in the mne and it would have
to be programmed for each shift, and it would have to be

downl oaded with sone conputer system at the end of each

shift in some manner, by sonebody. | nean, this is a
fairly extensive -- that's why we're saying we're not
ready for -- we don't understand enough about the PDM

practicalities to inmplenent it.

MR. NI EW ADOVSKI :  Well, let me tell you what
we're faced with.

MR. GALLI CK: Ckay.

MR. NI EW ADOMSKI :  Your discussion on the PDMis
just about where we left it in 2000. |In fact, | al nost
remenber the exact term This is the bridge to the 21st
century.

MR. GALLICK: | remenber that also.

MR. NI EWADOVSKI: Right. Nowthis is 2003, and
we' ve seen a prototype circul ating around here. W' ve
seen prototypes before that may or may not work, so |
don't think the Agency's going to wait another several
years to deal with sone of these other dust control
i ssues.

MR. GALLICK: Well, if the Agency isn't, then in
my opinion, two things have to happen. There has to be
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sone nodifications to the proposed rules, unrelated to

PDVMs, and the PDM rule has to be witten in such a manner
t hat when they do becone feasible on site able to be
used, the rule itself doesn't shut down its use before it
can get off the ground. As | read it today, | don't
think you could sell a hundred of them You know, today.

But if you wite the rule in a manner that's
open enough, has enough latitude and flexibility to be
i npl ement ed, then technol ogy can catch up. But | read
the rule today, and I say it's an add-on, not the
i nchpin, and that bothers me. | think it should be the
i nchpi n.

MR. NI EW ADOVSKI :  Are you, in fact, proposing
t hat we mandate such a device?

MR. GALLI CK:  No.

MR. NI EW ADOVSKI : Ckay. So you're not
proposing a --

MR. GALLICK: No. | can't propose sonething
that's never been off -- I'Il use Marvin's comment, has
never left the |ab.

MR. NI EW ADOMSKI :  But assunming that in four
nmonths it's proven to be mne-worthy, are you
recomrendi ng that the Agency nmandate the use of such a
devi ce, or do you have to build in certain options,
al ternative approaches?
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MR. GALLICK: The reality is that you probably

have to have options and alternatives, but I'll tell you
this, we'll wite your proposal on how to inplenent them
If you want to take that one and use it, it'll probably

make sonme headway.

MR. NI EW ADOMSKI :  Yes sir.

MR. HEARL: | was wondering, is your objection
to the single-shift enforcenment proposal, that the single
shift doesn't represent the | ong-term mean average
exposure? |s that -

MR. GALLICK: As a practical matter, | object to
it because | know that the variables that happen in a
coal mne are such that -- again, a single shift
enforcenent. The citation itself is one thing. But
every tinme we've dealt with single shift, we've al so
dealt with plan changes based on that sanple. And that
is nmy biggest concern. \Whenever you're dealing with --
that | have a 2.34 on sone unit, okay? | have been faced
in the past with having to change plans based on the
sanpl e, when the reality check says, why did that happen?

Wiy is it different than all the other sanples that
we' ve done over tinme? And it's frustrating.

And frankly, you know, we talk about credibility
in this program You've heard a | ot of people testify,
and you'll hear nore testify about their lack of faith in
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t he operator sanpling. And those are the kinds of things

t hat operators | ook at and say, where did this sanple
cone fron? How did it happen? It seens to nme that the
average -- now, | understand the concern of the average.
That's why | said, throw sone out. But it seenms to ne
t he average, by throw ng a couple out on each end, takes
away sone of the ones that you scratch your head and say,
how did this happen? Both high and low. 1've seen
sanples cone in low, frankly, also, where you ask
yourself how did it happen. And you don't know.

MR. NI EW ADOMSKI: Can | ask one final question?

| don't mean to put you on the spot, but given --
assum ng you accept the proposal as witten, what it's
trying to acconplish is to design and inplenment plans
that will be effective at higher production |evels that
they are right now. [If, in fact, they are verified and
neet those critical values at the 10th hi ghest production
| evel, would you then expect, when MSHA went out and
sanpl ed, that we woul d have situations where we'd by
citing the operator based on single sanples? O do you
t hi nk those conditions wouldn't exist then?

MR. GALLICK: That's a good question. That's a
good hypot hetical, because the reality -- | can only
speak for nyself, but | believe the reality is that you
woul d not see that many 2.33 single sanples. And ny
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concern is, when | do see one, is there a reality check

made prior -- the rule, I'msure, would be that I would

be cited for that, regardless of the reality check, okay.
My plan change has nme as concerned, if not nore so,

because again, | believe, as | said earlier in ny

testinmony, that | will not be able to go to the 115

percent nunbers every quarter for every sanple that |

t ake.

| really think, frankly, that the rule ought to
be that you guys do the sanpling on verification
sanpling, if that is an issue. | think I'd change the
whol e approach to that, but if you' re going to do them
cone and sanple as is, and look at it in a manner of --
with a practical reality check. |Is this sanple, as it's
sanpl ed at the tonnages |'ve gotten, at the velocities
" musing, at the water sprays |'musing, what are the
results, and can | make a rational judgnent that the plan
as witten protects enpl oyees.

|'ve done this with cutbacks before, you know,
where you have to cut back your system and it's not as
easy as all that.

MR. NI EW ADOMSKI :  So what you're proposing
really is -- what you're saying is, you don't want to be
forced to cut back, you want to be able to have sonebody
make sonme sort of an engi neering judgnent based on
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gui del i nes of whether or not -- that the m ni num

paranmeters that are specified would indeed be protective?

MR. GALLICK: | would like to have in witing --
| would like to see in the rules, when they finally cone
out, a statenment to that effect, that | have the right to
ei ther cut back or operate at paranmeters, and then with
an engi neering judgnent as to whether they conply.
Whet her we' d neet conpliance based on those nunbers. |
just do not believe that | should -- | don't believe that
| could practically cut back every tine, and | believe I
woul d just see this ratcheting effect, until the point
where |'d have to conme back to you and say, | got to
start over again.

MR. NI EW ADOMSKI :  Marv, just one fina
guestion. | don't nean to put you on the spot, it's just
anot her hypothetical. The proposal as witten, do you
feel if you were involved, and you were verifying your
pl an, that you would have to significantly upgrade your
paranmeters to be able to nmeet the criteria to have that
pl an approved by MSHA, based on the criteria that's in
t he proposal right now?

MR. GALLICK: | guess the short answer would be
no. The long answer would be that | don't know what
pl ans you guys are tal king about, because district two
pl ans are pretty detailed. [|'ve --
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MR. NI EW ADOVSKI : |I'mtal ki ng about --

MR. GALLICK: No, | nmean, what |'m sayi ng,
CGeorge, is, you guys are saying the plans are weak, they
aren't detailed. The district two respirable dust plans
are -- at least the ones that I've worked on are pretty
detailed on velocities, on angles of sprays, nunber of
sprays. Now, we always operate above it. [|'Il be very
candid. W operate well above it, if possible. But I
believe, if you factored it back, you'd see that we'd
still be in conpliance anyway.

MR. NI EW ADOMSKI :  Yeah. What | was asking was,
if you were to test your plan at the 10th hi ghest
producti on, would you need to upgrade your paraneters?
Or could you neet those critical values at the 10th
hi ghest production, using the paraneters that are

currently in effect right now?

MR. GALLICK: | feel very confortable saying yes
on the CMs. And | would say on the long wall, it would
be, I"Il use the term "marginal."” As | said earlier, |

bel i eve that you concentrate on the areas of concern, and
in our case, it would be the |ong wall.

MR. NI EW ADOMSKI : | appreciate your response to
t hat .

MR. NI CHOLS: Ckay, John. Thanks.

MR. GALLI CK: Thank you.
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MR. NI CHOLS: Okay. OQur next presenter is Nick

Mol nar with the Pennsyl vania black |ung associ ati on.

MR. MOLNAR: M nanme is Nick Mlnar, MO L-N A-
R.  1'm president of the Pennsylvania Bl ack Lung
Associating. In ny prior life, | was president of
district two, international auditor, internal organizer
so |'ve been around for a few years. | want to thank the
commttee for holding these hearings today. | wasn't
here in 2002, and I'mgetting quite an education back
there in the back on all the things that are being said.

|"ve testified before hearings before, and | get
really cautious when | watch your comm ttee function
here, because you all are really defensive of the
proposal. And it's fair-cut that you' ve al ready
entrenched yourself in and wapped around so this is the
best thing we can do. But also as a nmenber of the Bl ack
Lung Associ ation, we have the dubi ous distinction of
bei ng the fol ks that people conme to that are suffering
fromblack lung and silicosis, and we get to try to help
t hem t hrough, to gain not the benefits but the
conpensation that they're entitled to once they are to
the point where they can't function. And for anybody
that's ever watched a person die fromsilicosis or black
| ung, you know what kind of a horrific disease it is, and
how deneani ng and how it takes a strong, strong person
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and turns himinto a hel pl ess individual.

| want to say right up front that the
Pennsyl vani a Bl ack Lung Association stands in opposition
to the proposals. Anytinme where you increase the
exposure to coal dust in the mnes in the proposal -- and
| heard Joe Main here earlier this nmorning try to pin you

fol ks down, can you be cited for the eight-tenths of a

mlligramor whatever, and all the response back was,
well, it depends. And | don't think that the life of a
coal m ner should be based on a "depends.” | think that

we have to take a realistic issue.

|' ve never seen the personal nonitor that NI OSH
is working on, on the experinental side. It's supposed
to be here in a couple nonths. And | al so question why,
all of a sudden, this change here is com ng about. After
all the years |I've spent in and around the m neworkers,
and goi ng through gold mnes in South Africa and coal
m nes in Germany and in working with nonunion coal m ners
in Chio, Pennsylvania and West Virginia, |I'mvery
cautious as to when things start nmoving real fast. It
makes nme nervous to think that there's sonething in the
woodpile that | can't see.

The Pennsyl vani a Bl ack Lung Association hasn't
put together a formal proposal or response to this
proposal , because we didn't get it until yesterday or the
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day before, but it was in the mail Saturday. But we

will. | would like to see the current proposa

mai ntained the way it is. M. N chols said a couple
times today, well, what about the averaging? The
averaging is where the problenms at. Well, if that's
what the problemis, deal with the averagi ng problem and
not throw out the whole program | nmean, if you have a
flat tire on your car, you don't run out and flatten the
rest of your tires just to make the average. You know,

it just doesn't make any sense.

But with that, 1'd just say that the
Pennsyl vani a Bl ack Lung Association is in opposition to
your proposal.

MR. NICHOLS: Okay. As | said earlier, we don't
mean to come across argunentative.

MR. MOLNAR: Well, you have.

MR. NICHOLS: Well, we do when peopl e accuse us
of not having the health and safety of the mner at heart
here. | mean, sone of us -- wait a mnute -- sone of us
have spent our whole career trying to inprove the life of
the mners. And reasonable people can disagree --

MR. MOLNAR: And it has. And it has inproved.
And it has inmproved on the backs of the working people
here. | nean, these guys are the ones that were sitting
out there in the front, getting exposed to the dust and
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the silica. Now, these are the guys that are getting

bl own up in the mnes, and torn up by equi pment. This
commttee here didn't happen because M. Nichols felt
like it was a good deal to get involved the m ning thing.
It was because of the outcry of the people in the

communi ties saying, there has to be sonething done, we
can't be having 30, 40, 50, 100 people blown up in a
coal mne at a tine.

MR. NICHOLS: Also, when it's presented that
we're going to allow operators to take off well -
est abl i shed dust controls, and just go to personal
protective equi pment --

MR. MOLNAR: You'll have to speak up. |I'm hard
of hearing. | was a coal m ner

MR. NI CHOLS: Maybe we need to get real close.
| was a metal miner. \Wen you talk about allow ng
operators to take off well-established dust controls, and
go into personal protective equi pment, that's not what

this rule does. And that's been repeated over and --

MR. MOLNAR: Is it in the rule?

MR. NI CHOLS: No.

MR. MOLNAR: | rest ny case.

MR. NI CHOLS: Well --

MR. REYNOLDS: Actually, it is, Marv. W

repeatedly say that all the engineering controls have to
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me mai ntained. That's clearly --

MR. THAXTON: It's actually witten in the regs
that you have to maintain all feasible engineering
controls in the plan, as they're stipulated before we
even make our determ nation of all feasible controls
exhaust ed.

MR. MOLNAR: That's interesting, because | got
one guy saying, no, two guys saying yes.

MR. NICHOLS: No, that's your problem | can't
hear either. But you know, when that's portrayed that
we're going to allow controls to come off and PAPRs to
come on, that's not what this rule does. It still has
the primacy of engineering controls.

MR. MOLNAR: Are you trying to sell nme this
program now? |s that what you're trying to do? O are
you taking testinony? That's the question.

MR. REYNOLDS: | don't think that's really
what's going on. | think what's happening is, we don't -
- it's not clear to us that we understand each other, and
| think we may appear to be defensive, but | think what
Mark is trying to do is, explain the details. W
understand this is conplicated. And it's very difficult.

| think Marv frequently sounds argunentative when we're
trying to explain the provisions. And you just told us
you haven't had a chance to read it. And Marv is trying
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to explain it without you having read it, so at tinmes it

gets awkward.

But with regard to what the rule says, and every
step of the rule it does say that all feasible engineers
-- the controls have to ne maintained. The engineering
controls have to me maintained. And if you read the
preanble, we go into great depth explaining why we
believe that. And it's good industrial hygiene that you
al ways maintain all the engineering controls before you
consi der anything else. And that's throughout the
skel eton of the rule, if youread it. And | just didn't
want you to be confused about that. That's very
i nportant for everybody to hear.

MR. THAXTON: And actually, the regulatory
| anguage itself under 70.210 does spell out exactly what
t he operator has to do before they can use PAPRs, and
part of that is that they have to "include all feasible
engi neering controls capable of reducing the
concentrations of respirable dust on every occupation
where a PAPR is required, as |low as achi evabl e, and
mai ntai n ot her occupation environnents at or below the
verification limts."

MR. MOLNAR:  Well, I'll reiterate what one of
the gentl emen was saying back it the back. | worked on
one of the first long walls that was in the United
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States, at North Anerican at the Blacklick portal, and we

wore the helmets there, and they didn't function well. |
mean, for anybody that's had any experience. That was
goi ng back 20 years ago. Things have changed, and |
haven't seen the newer helnets, if there is such a thing,
but the helnmets that they had at that point in tinme
weren't worth the plastic that they were made out of.

MR. REYNOLDS: One thing | wanted to ask you is,
your organization believes we should just nmaintain the
status quo. In relationship, there's the whole --
there's the information about what we found in the M ners
Choice data in ternms of the rate at which mners are
still getting black lung. Does that affect your opinion
on that at all? | think we all agree that sonething
needs to be done, it's just --

MR. MOLNAR: | don't think that anybody's going
to be satisfied with the status quo, when you have one
m ner a day die fromblack lung. | mean, there's just no
way that that's -- that's unconscionable, it shouldn't be
happening. | remenber in the seventies when the
ventilation plans -- when we went through the first mgjor
revision with the coal operator, and this is at North
American, not a small conpany.

They canme in and they were scream ng up and
down, you damn mners want the air better inside the mne
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than it is outside today. And |I'm standing there

t hi nking, well, why not? You know, why can't we work 20
years in this coal mne and not cone out of there with

bl ack lung? | nean, it's not perfect. And one person
dying fromblack lung is one too many. One person dyi ng
fromsilicosis is one too many.

MR. THAXTON: We agree with you conpletely on
that. That is our intent, is to eradicated or get rid of
t he di sease.

MR. NI CHOLS: Okay. Thanks. | had called sonme
guys earlier that were out of the room so I'lIl start
back through the list. Joe Marsonik? |Is he gone? John
Pal mer? Perry Powell? Who's the other guy, Joe?

MR. KOGUT: Joe Reynolds. | thought | saw him

MR. NI CHOLS: Yeah, we've got another list. |
was goi ng back and trying to pick up the guys that we
m ssed earlier.

MR. POWELL: Good afternoon. M nanme is Harry
Powel |, P-OWE-L-L. I'ma health and safety
representative at district two, |ocal 2300, RAG
Cunmberland Mne. |'mbasically going to say the sane
thing that everyone else has said earlier, but it's going
to be alittle bit different wording. MSHA is an
organi zation that is viewed by mners such as nyself as a
protector, the one to go to, highly respected, full of
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know edge, and | ast but not |east, trusted. Being a

representative for the mners, | have spent a |ot of tinme
with federal inspectors, and close friendships have
devel oped. That is the old MSHA.

This new, sleek, low profile, quick, elusive
MSHA, the one who introduced this dust rule proposal, is
a stench in the nostrils of the nation's mners. This is
2003, and mners are still dying of black lung, and yet
MSHA woul d prefer to set the coal industry back at | east
50 years. Raising respirable dust |evels also raises
float dust levels, as if we have not already had enough
fires and expl osions and deaths already.

| have worn an Airstream helmet for 11 years,
and that is not the solution to controlling respirable
dust. It appears MSHA has given up. It is as if health
and safety is not its forte anynore. It is tine they
seek help fromthe nation's mners. MSHA dust rule
proposal would do one thing, kill nore m ners. Thank
you.

MR. NI CHOLS: Thank you, Harry. Ral ph Serian?
Mark Sagetti? Gene Davis? Joe Reynol ds?

MR. REYNOLDS: MW nanme is Joe Reynolds, R-E-Y-N-
O L-D-S, and the burning question on everybody's m nd,
don't believe that nyself and Larry Reynol ds are rel ated.
Just to make that clear.
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MR. REYNOLDS: We're not sure.

MR. REYNOLDS: Can't be sure about everything.
| work at the Eastern Federal Two mine. |'ve been there
about 26 years. | chair the mne commttee, and |I'm al so
the recording secretary for local 1570. |'ve just got in
on the back end of this rule. [I'mnot as fully infornmed
as | should be, but I will continue to educate nyself on
it.

A fewremarks 1'd like to nake to you that |

sent out over the internet the other night to sonme of the

| ocal papers. M granddad was a coalmner. M dad was a
coalmner. | had several uncles that was coalmners. In
that time, |I've seen a lot of tragedy in the coal fields.

At the age of 12 | witnessed the grief of ny fell ow
classmates who lost their fathers in the Farm ngton
Nurmber Nine mning disaster in 1968. Wen | was 17, the
task fell to me to take my girlfriend, her three sisters
and their nother to find out the fate of their father,
who was covered up in a roof fall. | would |like for each
menber of the panel to try to imgine what it felt |ike
when | had to go back to that car and tell themtheir
father was dead.

Through nmy early adult life | watched ny father,
a veteran of 38 years in the coalmne, slowy die, day by
day, from black lung di sease, a process that caused him
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i mmeasurabl e suffering for over a period of 30 years.

The day ny dad died, | watched himstruggle for air |ike
a fish that had been pulled fromwater on a hot day, and
there was nothing | could do to help him However,
during this period there was great strides made in the
coal m ne safety.

The '69 Health and Safety Act was passed as a
direct effect of the Farm ngton Nunmber Ni ne m ne
expl osion. And shortly after | entered the coal fields,
this Act was anended again in 1977 to add an extra
measure for our nation's mners. But now, to ne it seens
t hat everything has come full circle. At a time when
coal production has reached record |evels, the Mne
Heal th and Safety Adm nistration has proposed horrifying,
i nsane, and ridiculous new rules that increase the |levels
of respirable dust four times higher than what they are
now.

One coal m ner dies every six hours from bl ack
lung. That's four mner a day. 120 every nonth. 1,440
every year. |In easier ternms to grasp, the Titanic sinks
every year in Anmerica's coal fields. MSHA' s solutions to
t he higher dust levels is to give everyone an air hel net.
This is a questionable solution in the |east, as current
air helnmets struggle to nmaintain clear air at the current
dust levels for an eight-hour shift. At the proposed
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i ncreased dust levels, they would be quickly rendered

usel ess, and give the wearer a false sense of protection.
Even if adequate helnmets were to be provided for
the mners, there is still the question of the extrene
anounts of dust that will be released into the nmne
at nosphere. This dust is, and would be, very simlar to
gunpowder and, at four times the current |evel, would be
i npossible to render harm ess. At current levels, ny
operators are cited daily for excessive dust |evels that
adds to the expl osiveness of nmethane gas. When coal dust
is suspended in the air, it can be even nore expl osive
t han met hane gas. Increasing dust levels four times from
what they are now will coat the entire area the mne with
this explosive mxture. This is sinply a fornmula for
tragedy in the coalfields that woul d be unprecedent ed.
Currently MSHA is in charge of nonitoring dust
levels in order to avoid setting the stage for such
catastrophes. Until now, that is. Another part of the
new proposed dust rules is that the m ne operators
t hensel ves would be in charge of dust sanpling. The
operators tried to regulate theirselves in the 1990s. As
a result, over 160 different coal conpanies were
convicted in court of crimnal fraud for submtting
fal sified dust sanples.
Al t hough 1've barely scratched the surface, it's
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very easy to see that these new proposed rules, to nme, at

| east, are a thinly veiled attenpt by MSHA to deregul ate
the coal industry in order to increase profits for the
conpany, without regard to the mners' health and safety.
In the 20th century, over 100,000 m ners died on the
j ob. Anot her 200,000 are dying from bl ack | ung di sease
today, just like ny dad. It wasn't until the coal states
and the federal government passed regulatory controls in
the 1970s that this horrific trend began to reverse
itself. The nunmbers don't lie, and MSHA has the records
to prove ny statenent.

As we stand at the dawn of the 21st century, |
t hought great new strides were being made in Anerica, but
| have questions. Are we digressing to a point in our
past where profits were put ahead of the health and
safety of the mners? 1Is this the same type of rhetoric
that former VBU football coach Don Needham spoke about
when he said that we had to be conpetitive with China, we
have to get rid of some of these doggone regul ations so
the nmen can m ne sone coal ?

Coul d this be an exanple of conpassionate
conservatism a term coined by the Republican party.
After all, the current assistant secretary of MSHA is
Davi d Lauriski, who was appointed by President Bush. On
MSHA web page, there is a statement that Lauriski had a
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vi sion designed to enhance the miners health and safety.

If this is his vision of enhanced health and safety,
it's a mner's nightnmare.

Sone may claimthis is a union versus nonunion
issue. This is nothing nore than a sad, poor joke. Yes,
| am a union mner, but I go to work with the sane goa
that every mner goes to work with every day, and that's
to do ny job as safely as possible, | ook out for nyself
and ny buddi es, and conme back honme to ny famly every
day, just like you do.

Every year ny union brothers give ne the
opportunity and responsibility as chairman of the
commttee for the Farm ngton Nunmber Nine nenori al
service. This service each Novenber honors the sacrifice
of the 78 heroes who died in the Farm ngton Nunber Ni ne
m ne. We nust never forget them for if we do, | fear
there will be nore gray black nonuments in the coalfields
with nore names on them That's sonmething | never want
to see.

Every coal m ne safety |law that's ever been
written was because sonebody was mai med, crippled or
killed. W can't stand idly by and allow profits to cone
before the safety of our mners. As far as the
conplication of your rule, in ny tinme as chairman of the
mning committee, |'ve |earned that the nore pages, the
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nore conplicated a rule is, the harder it is to enforce,

t he nore | oophol es there are.

And you spoke earlier about engineering
controls. Some of those, |ike anenonmeters, PETO tubes,
wat er gauges, the average water working m ner doesn't
have control of. |It's pretty evident to today that the
PDMis the way to go. W can't let the m ne operators
submt dust |evels, because that's |unacy.

We' ve seen fromtoday's testinony that they
can't submt, they can't be trusted to police
theirselves. 1'd urge you to go back and rethink this
rule, bring it down into a termwhere the mners can live
under it. Let's go forward in mne safety, and not back
to the 18th century. Thank you.

MR. NI CHOLS: Thanks for your comments. Victor
Al varez?

MR. ALVAREZ: Victor Alvarez, A-L-V-A-RE-Z
"' ma nmenmber of |ocal union 1570, and |I've been enpl oyed
at the Federal Nunmber Two mine for Eastern a little over
28 years. For 28 years |'ve been going underground five
to six days a week, and every second of every hour of
t hem days, there is a certain anount of dust in the air.

You can see it fromthe time you go in till the time you
cone out. Anybody that says there is no dust in certain
areas of the mne is wong. It exist everywhere, and we
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breathe it every day, all day.

| don't like the term "acceptable limts,"” which
the 2 mlligrans is, because | don't think there's an
acceptable limt of something that's bad for you. |
think we need to work to, at sone point down the road in
the near future, elimnate respirable dust in the m nes
altogether. A lot of things the things |I have |'ve just
got to today, because |I've not really been involved in
it, but as far as the rules being conmplicated, |'ve
|i stened. People closer to it than me can't understand
it.

|"m sure, as a representative at the | ocal
| evel, | cannot take the information back and give it to
our people and say, hey, this is what we got, this is
what we're going to do. If they can't get it, | sure
can't. And tonorrow when | go back to the mne, I'mthe
guy they're going to ask, hey, what's that thing say?
And | can't tell them The only thing | can tell them
when | go back is that, nmy understandi ng of what we got

is that under certain conditions, we are going to be

asked maybe to work in respirable dust limts four tinmes
t he amount we have now. And they don't |ike what we have
now.

We' ve al ways | ooked to the agencies to protect

us and help us with what we need, and for the nobst part,
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we got that. Right now, | don't feel, as everybody here,

that we're getting that support or that help, or that we
will get it on this issue. But |ike everybody el se,
t hi nk that what we have now does work, to an extent,
better than what you all are proposing. And I think we'd
be much better off to stay with that.

| have been involved with the union for quite a
| ot of years. |1've seen nenbers and our retirees that,
when they go to mall or the grocery store, they're
draggi ng an oxygen bottle. They can't breathe. Can't do

not hing. We had a nenber here in the | ast year or so

that was a rotary dunp operator. He went underground
with an oxygen bottle until he couldn't take it anynore,
and he had to retire. This is what we're |looking at. So

we know t he probl ens.

And |i ke sonme of the other brothers have said,
t hat when dust punps go in the mne, there's extra
precauti ons taken on the section, |ike the ventilation
controls, water in the roads, things |like that, you've
heard it all today. I'mhere to reiterate that that does
happen. It's not right, but it goes on. |If I had the
device that they're tal king about, the personal
nmoni tori ng device every day, then |I would know where |
was at. And if they took the precautions to keep nme out
of that so they didn't get a bad sanple, then we've
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acconmpl i shed what we've tried to do, and | don't have to

worry about being in that atnmsphere. That, to ne, is
where we need to go.

| have listened to both sides here today, and
|"ve listened to your side, and you sit and you tell ne
that -- sonme of you have said it, | don't renmenber which
ones right off -- that in your opinion, the dust |evels
can't go up in the mne, or won't go up, for whatever
reason. Fromwhat |'ve heard, | disagree. If that
happens to be the case, then I'mnot sure why we're
having these hearings. |If they can't go up or won't go
up, then we should possibly just say, hey, they need to
be where they're at. W can live with it until we can
i nprove those |evels.

MR. NI CHOLS: W want themto go down.

MR. ALVAREZ: | agree 100 percent.

MR. NICHOLS: We still have a 2.8, 3 percent
preval ence rate of black lung, and we want themto go
down.

MR. ALVAREZ: |1'mlike a lot of the other people
here. | agree that one-shift sanples may be a good
t hi ng, because |ike the gentleman tal ked about the
conditions on the long wall, yeah, every day they change.

Three days a week you may have horrible conditions. One
or two day a week you may not. It just so happens nmaybe
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t hat day that somebody shows up with a dust sanple, they

take the extra precautions, and nost of the tine the
sanpl es conme back in conpliance. There's a |ot nore of
that that goes on than anybody i mgines. |'ve been
there, and |'ve seen it.

Ot her than that, like |I said, | just want to
reiterate to you people what everybody has said today, to
know how i nmportant it is to us, how nmuch over the years
depend on the agenci es and everybody el se does, to do the
right thing to help us, because the operators do not do
anything to help us. W |ook to you, what you people
know and what you can do, and what our people can help us

do, as far as maintaining a safe level in the n ne.

MR. NI CHOLS: Thanks, Victor.

MR. ALVAREZ: Thank you.

MR. NI CHOLS: Ti m Baker?

MR. BAKER: My nane is Tim Baker. 1It's B-A-K-E-

R and I've listened for a long tinme, and |'ve heard a
| ot of people say a lot of the same things. | disagree
with a lot of characterizations that have been made, and
| guess because it was stated that assertions are being
made that are just aren't true on our side, | want to
clarify at least a couple of things. There are a |ot of
assertions bei ng made.

And to start off, when you create a systemthat
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builds in the potential for dust to increase in the m ne,

you know, you don't -- and it's as sinple as this. You
don't go out and buy a car with electric w ndows and not
anticipate using them |If you are going to create a
systemthat allows, or possibly allows, increased dust
levels to 8 mlligrams, trust me, it's going to happen.
Just like |I have got to sit here, and have gone to the
nmeetings with Bob, and Bob has been extrenely hel pful, |
will give himthat, and had himtell ne, trust nme, the

i nspections are in a policy manual, and we're going to
follow that policy manual. Although I'Il give Bob a | ot
of credit, he hid happen to say, now, those policy
manual s are subject to change anytine the adm nistration
deci des they want to change them

So there's a |lot of "trust me" stuff going on,
but the assertions are clear. The assertions that are
bei ng made on that side, the dust |levels won't go to 8.
Then you shoul d never put any condition in the rule that
woul d possi bly even conceive that idea. Because if you
build it, they're going to use it. W've been in the

m ning industry | ong enough to understand that.

And you know, there are operators who sat in
this room who I truly believe -- and | have dealt with
sone of them-- would do whatever they could to protect
their workers. There are a whole |ot out there, given
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t he opportunity, they' re going to go to 8. And we've

used the exanple, well, you know, sonmetines we'll just --
t he operator standard will be 2.5. I'mhere to tell you,
you do not have that right. You, on this panel, and your

agency do not have the right to increase dust |evels
beyond 2 mlIligrans, for any reason at all.

You' ve overstretched your authority. Congress
clearly mandated, and 1"'mgoing to read it because it's
just a few sentences. "Effective three years after the
date of the enactnment of this Act, each operator shal
continuously maintain the average concentration of
respirable dust in the mne atnosphere,” not what's
behind the helmet -- "in the m ne atnmosphere during each
shift to which each mner in the active workings of such
mne is exposed at or below 2 mlIligrans of respirable
dust per cubic nmeter."

You do not have a right to increase that by any

stretch. Not by -- you can't go to 2.1, guys. Because
Congress said you can't. Now, you have the right to
promul gate rul es, and we can argue that, and we'll nake

our case based on what we believe to be in the Act in
current regulations. But you don't have a right to
circunvent Congress, and that's what this rule does. So
| just want to kind of make that point clear.

And the other thing is, | do take offense that
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we're being told that it'll never get to 8. Then by God,

don't put any nechanismin there that allows it to, even
in the wild blue yonder, ever approach that. Don't put
it in there.

|"mgoing to start with sone specific witten
comments, and then I am going to continue to conment on
sone of the things that |I've heard to this point. And
"Il to be brief, but sometimes that's not easy. And I
really do want to start with some of the definitions,
because the definitions are going to set, generally
speaki ng, the basis for what we understand to be the
rule. And sone of them are straightforward, and |
under st and sone of them have not changed since either the
current regulation or they have not changed fromthe 2000
pr oposal

But we do begin to depart on some of these
i ssues that we need to | ook at, and "approved sanpling
device" is one of those issues that -- and it nmay be
not hi ng, and maybe you can tell me if it's nothing. But
this termwas not contained in the 2000 proposed rule.
Part of the | anguage under nunmber 1 of the definition was
i ncluded under "respirable dust"” of the current rule.

However, references to devices approved by the
Secretary of the Interior or Secretary of Health
Educati on and Welfare have been elimnated. And | don't
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know if that's significant or if it's not, but it's no

| onger in there. | got to be honest with you, when

t hi ngs either appear or disappear fromwhat we're used
to, it raises concerns in our mnds. And sone of those
concerns can be --

MR. REYNOLDS: Do you want an answer?

MR. BAKER: ' mnot --

MR. REYNOLDS: It's because they don't exist
anynore, and Interior -- MSHA noved over fromliInterior to
Labor.

MR. BAKER: But some of those are still in use?

Or are you saying they're not?

MR. REYNOLDS: At --

MR. BAKER: Then see, you need to explain these
t hings. Okay?

MR. REYNOLDS: Okay.

MR. BAKER: Then | need to know that. | was
told the purpose for the elimnation of sone of these
nuances within the definition was that the Agency has
crafted a section that will all ow equival ent
concentrations to be used, and that was for approved

sanpling devices, and that personal dust nonitors were

now part of the picture. And we'll got into that
argument a little bit later. But if that's the case and
they're no longer in use, then see, | don't have a
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concern with that particular issue. So we can nove on to

-- the definition of "district manager"” hasn't changed.
Unfortunately, the power placed by this Agency in this
role in the district manager is, in our opinion, extreme.

We have district managers out there who will
require certain specific paraneters be followed. W have
others that | don't believe will make the first effort to
ensure that they are followed. And clearly, the rule
falls to the district manager. The district manager w ||
say, hey, Marv, you know what, you're a good guy and you
used all your engineering controls. Got to got to PAPR

That's clearly the way | understand the rule, and that's
clearly a problem And | did hear sonebody say that a
panel of experts --

MR. REYNOLDS: It's not the district --

MR. BAKER: Okay. WII| a panel of experts do
this? Because if it's the sanme panel of experts that
wote the rule, I"'mnot interested in that panel. 1'd
i ke a new one.

MR. REYNOLDS: No, it would be --

MR. BAKER: Okay?

MR. NI EW ADOMSKI: M nd you, the district
manager's not going to nake a decision on whether or not
you' ve exhausted all feasible engineering controls. On
t hat panel you're going to have -- | nean, the
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adm ni strator makes the determnation to file a

determ nation. OCkay. So he's going to be provided with
information froma panel that's going to consist of an

i ndividual fromthat district where the affected mne's

| ocated. He's going to involve technical support. It's
going to involve sonebody from headquarters. 1t shoul d
i nvol ve sonmebody from another district.

And at tinmes we're also going to involve NI OSH,
because of their technical expertise in controls. They,
in fact -- probably it's going to depend on that
particul ar group. They will, in fact, nake a mne visit
to make their own visual assessnent of whether or not an
operator has indeed inplenented all feasible engineering
controls. Once that panel, that group gets together and
makes the determ nation, they will recommend to the
adm ni strator whether or not an operator has indeed
i npl emented all feasible engineering controls. That's
how it's supposed to work.

MR. BAKER: But |let me ask you this. \Were's
that in here? This is the rule. The sinple hard copy of
the rule. Because if it's not in there, where am!|
assured that that's going to occur?

MR. NIEWADOWVSKI: It's in it section by
section.

MR. BAKER: [|'Il be honest with you, nmaybe |
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m ssed it, but I don't see all those people listed in

this. | don't see themlisted. | have read sonething
about it in the preanble.

MR. REYNOLDS: It's on page 10818, in the center
col um about hal fway down.

MR. BAKER: 108?

MR. REYNOLDS: Yeah.

MR. BAKER: 108?

MR. REYNOLDS: It says, "When the adm ni strator
recei ves such a request, guidance will inmmediately be
solicited froma panel of experts specifically
established to address such matters.

MR. BAKER: 108? |[|I'msorry, Larry, | didn't get

t he page.

3

REYNOLDS: 10818.

3

BAKER: That's in the preanble, is that
correct?

MR. REYNOLDS: Right.

MR. BAKER: That doesn't do ne any good. It's

not in the rule. W've had this discussion previously.

If it's in the rule, | understand that it's enforceable.
| understand that. If it's in a policy or if it's in a
preanble, I'"mnot so --

MR. REYNOLDS: This is contenporaneous gui dance

issued with the rule, which is legally -- has | ega
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ef fect.

MR. BAKER: We've been there.

MR. REYNOLDS: We've been down there before.

MR. BAKER: We've had this discussion before.
We' ve been there on other rules. Those things change

with time. M concernis, if it's not in these pages,

it's not real. And we've experienced it. These guys
have experienced it. It's not real if it's not in the
rule. And | understand what you're saying. |It's in the
preanble. The preanble reads real well, but |I gotta tell

you, and Joe tal ked about this earlier, it's a |ot of
"trust me." And if it's not witten in black and white
in the rule, where an inspector can get to it --

MR. REYNOLDS: Okay. Then you would like to see
it in the preanble to state who it was that would nake
t he determ nation?

MR. BAKER: Well, who's going to nake those
determ nations. And if, in fact, you're going to have a
panel of experts that's going to do this, we should be
abl e, without shuffling through 90 doubl e-si ded pages to
figure that out. | nean, it's nassive. So that is a
problem That is a concern. W've, in essence, vested a
whol e | ot of power in some people that we're not even
sure who they're going to be at this point.

MR. NI EW ADOMSKI :  Actually, the rule says that
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it's the adm ni strator --

MR. REYNOLDS: Actually, it says, "The
adm ni strator of the coal mne." It would be the
adm ni strator --

MR. BAKER: That gives nme one.

MR. NIEWADOMSKI: And it's the adm nistrator's
cal l.

MR. BAKER: So that would fluctuate. It could
be this group this time, and that group the next tinme?
s that what you're telling nme?

MR. NICHOLS: It nmay change fromtime to tinme
who he wants advice from --

MR. BAKER: That's the problemthat | have.

MR. NICHOLS: | nean, the adm nistrator --

MR. BAKER: And we understand. W' ve been told
that a real catalyst for this rule is the new
adm ni stration. W' ve been told that straight up in the
nmeetings that we had. So you know, | guess it could get
worse, or it could get better, based on whoever's sitting
in the seat.

MR. NICHOLS: Currently that's Ray MKenney.

MR. BAKER: No. No. W were told the
| eadership of MSHA was the catalyst for nmaking this rule.

And |'m assum ng the | eadership got to be Dave.
MR. NI CHOLS: The person that makes the cut on
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engi neering controls is Ray MKenney.

MR. THAXTON: That's the adm nistrator for Coal
M ne Safety and Health.

MR. BAKER: You sat in the neeting, and |'m not
going to get into a whole argunent on this, because | got
a whole | ot nore, but you sat in the neeting where it was
the | eadership of MSHA, the admi nistrative |eadership
changed, and that's why the rule is what the rule was.
That's exactly what was said in the neeting.

MR. NI EW ADOVSKI :  Well, we're tal king about two
different things. Wat Marv is tal king about as to who
makes the determ nation of whether or not an operator has
used all feasible engineering controls, and you're
tal ki ng about who's the driving force behind this rule.

MR. BAKER: Well, | thought that's where we got
to. Okay then, that's nmy fault if I'"mtalking two
subjects at the sane time. But you got to renmenber that
what |'mlooking at, if I don't have people nanmed in this
rule, | don't know who it's going to be. And it should
be a consistent forum

MR. REYNOLDS: But Tim you also realize, you
know, we've heard a |lot of coments that this rule, the
way it's witten right now, it's conplicated.

MR. BAKER: It sure is.

MR. REYNOLDS: By adding nmore and nore, it's
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going to be much nore conplicated, okay?

MR. BAKER: | can sinplify it for you. | can
sinplify it for you. Let's do personal continuous dust
nonitors. Let's mandate those dust nonitors. Let's not
say to operators, gee whiz, if you feel |ike using them
you can. Let's say, listen, you got m ners going
underground? G ve themthe personal dust nonitor. W'
know exactly what you got every day. We'll be able to
verify it every day. W'II|l know where the problens are
every day. And you know what? Let's stay with 2
mlligrams or |less, and we can go fromthere. But that
sol ves the probl em

MR. REYNOLDS: So you're, in fact, proposing --
to clarify, you' re proposing to shift from occupati onal
sanpling, which the Act dictates, to personal sanpling?

MR. BAKER: No, what |I'msaying is, you would
have the ability, if you wanted to solve the probl em
entirely, you could -- well, you could mandate those for
the DOs for what the Act requires. O you could have
operators sanpling everybody. What would be nore idea
t han that?

MR. REYNOLDS: We really would Iike your --
we're soliciting comment on that. W'd |like to know what
you think. Tell us. Do you want us to do --

MR. BAKER: Hey, listen, | think --
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MR. REYNOLDS: Occupations? Do you want us to

do --

MR. BAKER: The device that was here --

MR. REYNOLDS: Everybody?

MR. BAKER: The device that everybody saw, which
is close and it's around the corner. And if a rule is
supposed to be -- as legislative history says, if a rule
i s supposed to be technology driving -- not driven,
driving, then the best solution would be to have
everybody wear one. | nean, then |I'm nonitored, Dennis
is monitored, and Gary's nonitored. W all know what

we're exposed to today. That would be --

3

THAXTON: That's what we're asking for --
REYNOLDS: We're asking --

THAXTON: |If you have those comments --
REYNOLDS: Yeah, we would like to --

> 3 3%

THAXTON: We would like to hear that from
you. MR. BAKER: Well, you got

MR. THAXTON: As to how you want it done, who
should wear it, how many people should wear it, how often
shoul d they wear it --

MR. REYNOLDS: Who has the authority to deal
with the --

MR. BAKER: You have the authority to promnul gate
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a rule that says you got to do this stuff.

MR. REYNOLDS: No, no, no. |[|I'mtalking about
the actual details of how you would use the nonitors.
That's what we need --

MR. BAKER: No. You know what, let's stick with
this, and I'Il tell you why. Because we've gotten into
this -- we're going to get into a whole new area, and the
fact of the matter is, the last time everybody sat in the
sane room and gave coments, it appears that we weren't
paid attention to then. So we can deal with that. Let's
di spense with this. And then we can deal with that.
Because if we don't dispense with this, we're never going
to get to that.

MR. NI EW ADOMSKI :  Qur intent is not to be
argunment ati ve, okay? But the |ast proposal, and | nean,
we went through this before, and we asked for specific
detailed comments on the use of continuous nonitoring
technol ogy. How would that -- what would that program
| ook like. And officially, really, other than, you guys
need to use it, there were no comments that were
presented to actually outline exactly how this strategy
woul d wor k, okay?

| mean, we've asked for them and that's why we
made the best cut at exactly how this should work. But
what we're also asking is, yes, we may not have hit it
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ri ght, okay? And that's what we're asking. Should it be

in lieu of plan verification? Should everybody be
sanpl ed? How would you actually use sonething |ike that?

MR. BAKER: But that's not necessarily true,
George. The fact of the matter is that alnost to a
person, the individuals that testified from our
organi zation, at one tinme or another, tal ked about
personal dust nonitors. \Whether that was just a cursory,
we need to use these things, or whether it was an in-
depth, here's what we're |looking at. |If you're saying
that you took a cut at it based on that information, that
information is not in this rule.

This is a voluntary plan that, in fact, the plan
itself cripples the use of those -- a voluntary program

| mean, we heard one operator sit here and say he can't
foresee anybody using those if they're not required. And
| give himcredit. | mean, he was being truthful. The
plan, as witten, actually cripples the use of those
personal dust nmonitors. It does. It does.

MR. NI EW ADOMSKI :  But you al so heard himsay is
when | posed the question, do you want MSHA to nmandate
their use, and what was his response?

MR. BAKER: Do they want MSHA to nandate roof
bol ti ng? Does anybody want any government agency to
mandat e anything? |If you're in the business world, |
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guess the easiest way is to have nobody nandate anything,

and you can do your own thing. That's not our option.
That shoul d never be an option, fromeither side of this
table. Sonetines people are going to get hit with
mandat es that protect individuals who work for them
whet her they like it or they don't. And that's just
life. That is just life. But we will get into a |onger
outline of howthe PDM1 will work, our vision of that.

And | shoul d probably |et individuals who have worked on

it longer. But you will get that information from us.

But if we can nove on, and I'll try to be a
little bit quicker. I'ma little confused, too. W have
an "equival ent concentration.”™ This is not contained in

the current regulation, and it was not contained in the
2000 rule. Under the proposed rule, it establishes an
ei ght hour or less sanpling tinme, regardl ess of the
duration of the mner's shift at the operation they are
wor ki ng. Agai n, what we have is, the Agency has created
a formula to determ ne what the concentration would be,
based on what the sanple says, and then you do a fornula
that gets you to an eight-hour shift.

The concern there is obvious. If we had the
ability to nonitor individuals over the entire shift,
under the current schenme with the current sanpling
devi ces, why we would resort to fornulas to get an
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answer. Qur concern is, why wouldn't we just sanple them

for as long as they're going to be there? And that's a
concern that we have. And we believe that the | anguage
in subsection --

MR. KOGUT: Can | address that? Say you had a
personal continuous nonitor, and you nonitored sonebody
and he worked 12 hours, and the concentration -- the
average concentration, or the concentration that cane out
on this personal nonitor over that 12-hour shift was 1.9
mlligrams per cubic meter. That person would be
receiving a dose of dust in his lungs that's
substantially greater than a person who worked an 8- hour
shift at 2 mlligrans per cubic meter, or an 8-hour shift
at 1.9. Do you understand what |'m saying?

MR. BAKER: | understand where you' re going.

MR. KOGUT: Yeah. So the point of this is to
make an adjustnment in that concentration, to reflect the
fact that that person is working at that 1.9 mlligrans
per cubic meter for longer than 8 hours. He's received a
hi gher dose of dust than he would be if he was working
for just 8 hours. That's the point of the fornmula. And
you'd have to make that -- you'd want to make that sort
of adjustment, | think, regardl ess of whether you're
using the current sanpler or a personal continuous
sanpl er.
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MR. BAKER: Well, | would suggest that that's

not what we're talking here. | nmean, what |'m saying is,
you go ahead and sanple himfor that 12 hours, and make

t hose adjustnments, and we can get into that later. But
you sample himfor the entire shift, if that's 8 or
that's 10 or that's 12, and you make those basic
assunptions, but to make adjustnments up or down -- for
instance, if | go into an MMJ and I'"monly there for five
hours, you're going to adjust that up? O if --

MR. KOGUT: No, no. |If you're looking at this
definition, we're tal king about cases where you're
wor ki ng | onger than an ei ght-hour shift.

MR. BAKER: | understand that.

MR. KOGUT: And then what this definition is
saying is that to get to the equival ent eight-hour
concentration, you adjust that concentrati on upwards.

MR. BAKER: Well, I'Il tell you what --

MR. KOGUT: You're multiplying by --

MR. BAKER: Then at least let's do this. Let's
make a little nore clear, because that's not the way that
t hi ng reads.

MR. KOGUT: Well, it says --

MR. BAKER: And I'mnot -- you know what, and if
" mgoing to get an explanation on every one of these,
then we're going to be here a long tinme, and I don't mnd
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that, but that's not the way it reads. To the |ayman out

there reading it, that is not the way it reads. [|'m
telling you right now. The |anguage in subsection 3 is a
departure fromthe sanpling procedures that we currently
do understand, and it includes the use of PAPRs. Now,
that's what subsection 3 and equival ent concentration
deal s with.

The required use of PAPRs by m ners would allow
dust levels to be raised based on a protection factor.
For example, a unit with a protection factor of two woul d
be permtted to -- would permt the operator to force

mners to work in a mne environment containing 4

mlligrams of dust per cubic neter. Respirable dust per
cubic meter. Likew se, a factor of 4 would permt 8
mlligrams of respirable dust.

And we get into a broader explanation of it
| ater, but the concern that we have here is that part of
this section, and part of the reason for a definition
like this is to allow those things to occur. And it
does. In fact, in the definition it tal ks about those
things. So that is a concern that we have. That's what
that definition, in our estimation, does.

"Powered air-purifying respirator.”™ This is not
contained in the current regulation. The agency has
altered the definition of "PAPR"' in the proposed rule,
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nmovi ng away fromthe previous determ nation in 2000 that

this device would be a "loose-fitting hel met that
delivers filtered air to the mner." The Agency has now
deci ded that the PAPR nust forma partial seal with the
mner's face. And there is a difference. There is a
difference. And we've tal ked about problenms with those
PAPRs.

This is contrary to the testinmony in the 2000
dust hearings. At those hearings, mners and industry

representatives" -- and | nust say that clearly, Mners

and industry representatives explained to the Agency that
respirators currently in mning operations could not be
worn as approved while performng the duties of the job.

MSHA i gnored those observations, and is now requiring a
nore cunbersone unit be worn. The BCOA has adnmitted the
current respirators do not function properly, they do not
supply adequate air, users frequently over-breathe the
units, and m ners cannot wear themw th the neck skirts
attached.

The BCOA has asked for a | essening of the

requi renent for approved respirators, so that they can be
used as they currently are, not in conpliance with the
standard. And they have asked for that in a neeting we
had with NIOSH that | am sure that you have the

i nformati on on.
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And if we nove on to the next one. I f we nove

to "protection factor” -- and |I think we're beating a
pretty dead horse here, but |I'mgoing to going through
it anyhow. It's a new termunder the rule. This is the
| evel of protection mners could presumably receive from
a particular respirator based on the velocity of the air
bei ng used to ventilate the work area. The fornula used
by the Agency woul d assign a protection factor of 4, to
areas ventilated with 400 feet per mnute or less. This
equates to an 8.0 mlligramof respirable dust in the

m ne at nosphere, and could potentially lead to that.

Where there is a velocity of 800 feet per
m nute, the respirator would be assigned a protection
factor of two. This allows mners to work in an
at nosphere containing four mlligrans per cubic nmeter of
respirable dust. PAPRs used in different work areas of
the m ne woul d be assigned protection factors based on
the air velocities. The respirable dust |evels would be
based on those factors. Now, that's ny understandi ng of
the definition.

What we're doing is, we're reversing the
respirabl e dust standard mandated in the 1969 M ne Act,
and raising dust levels in coal mnes is not the
approach, and that is not the approach that should be
taken. This is contrary to the law. It di m nishes
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wor kers protections, and we will not permt those things

to occur. The dust |evels MSHA woul d approve are far
greater than those permtted by Congress, and we've
al ready had a brief discussion on that.

The union is concerned that this will encourage
operators to set air velocities at |low |l evers, and offer
adm ni strative controls and PAPRs. The proposal
indicates that MSHA will not require operators to boost
air to levels necessary to | ower dust under the current
standard. That would be in conflict with the section
303(b) of the Mne Act, and this signifies a significant
departure from engi neering controls.

"Verification limts." The proposed rule
det erm nes dust concentrations as an equival ent factor
based on an ei ght-hour exposure. There are no |onger
references to any full-shift sanpling by the Agency. The
Agency clainms to base conpliance sanpling on 2.0
mlligrams of respirable dust, and 100 mi crogranms of
quartz. However, because of the mathematical fornul as,
confidence in the levels that you have laid out there are
not that high anong mners. There's a real concern
there. There's a level of uncertainty on the part of the
m ners that they can confidently believe that you're
going to do that."

If I can go quickly into section 7100,
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"Respirabl e Dust Sanpling when Quartz is not Present.”

This section mandates that the average concentration of
respirable dust nmust be maintained by the operator at or
below 2 mlIligranms per cubic neter in active workings.
The operator is further required to naintain the average
dust concentration of respirable dust within 200 feet
out by the working face of each section's intake airway at
or below 1l mlligram The application of these sections
of the proposed rule do not support the position outlined
in 7100.

These sections appear to require operator
conpliance with the proscribed respirable dust limts.
However, once the operator conducts verification
sanpling, there will be virtually no additional sanpling
by the operator to assure conpliance. The Agency has
described levels of 2.0 and 1 mlligramfor active
wor ki ngs and i ntake airways, respectively, under the
pretense that these are hard and fast enforceable
st andar ds.

The reality is, these nunmbers will mean not hing
with regard to the levels of dust the mners will be
exposed to in the course of their routine duties. The
mners will never be nmeasured over an entire shift.
| nstead, the Agency has created a cal cul ati on based on
mat hematic formrmul as and determ ni ng exposures of eight
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hours. These are not real nmeasurenents of exposures, or

actual exposure tines.

They represent an estimted exposure based on
the limted informati on that a sanpling device nay or may
not collect under the proposed rule. The equival ent
concentration is, therefore, not a true reading of the
at nosphere the mner is working in during the entire
shift. The Agency's use of citation threshold val ues,
CTV, will allow operates to force mners to work in
concentrations above 2 mlligrams, w thout the threat of
a citation. A citation requires a confidence |evel of 95
percent before action is taken.

For m ners this neans respirable dust |evels
based on a 2.0 standard will be permtted to be as high
as 2.32 mlligranms wi thout any enforcenent action,
wi thout any citation issued. This is contrary to the
recommendati ons of the dust advisory conmmttee, which
clearly stated, there should be no upward cal cul ati on
based on neasuring sanpled incorrectness. They clearly
made that argunment. And MSHA's criteria docunent
reiterated that.

The approval of PAPRs places the mners at even
greater risk for dust exposure. Based on MSHA's witing
of the rule, PAPRs with a protection factor of 4 would
all ow respirabl e dust levels at the mne -- could allow
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dust levels in the m ne atnosphere to reach 8 mlligramns.

Considering the required confidence |evel of 95 percent,
woul d this not allow mners to work in concentrations
possibly at 9.31 mlligrams per cubic nmeter of respirable
dust without any citation being issued, based on the 95
percent confidence |evel ?

The Agency's action regulation this rule is
contrary to the recomendati ons of the dust advisory
committee. In Novenber of 1996, that comm t nent
recommended that MSHA shoul d consider |owering the
exposure of coal m ne dust. MSHA has proposed the
opposite. The advisory commttee recomended, in
unanbi guous terns, that MSHA shoul d make no upward
adjustnment to the PEL to account for measurenent
uncertainties. MSHA has proposed the opposite.

The dust advisory conmttee recomended t hat
MSHA shoul d adjust the PEL to account for extended work
shifts and work weeks. MSHA does not propose this. 1In
Sept enber of 1995, the National Institute of Occupati onal
Safety and Health, NIOSH, issued its report on
occupati onal exposure to respirable coal mi ne dust, the
criteria docunent. That report makes critical
recomendati ons for protecting mners' health. N OSH
recomended respirable coalmne dust be limted to 1
mlligram per cubic nmeter as a tine-weighted average.
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Concentrations up to 10 hours per day in a 40-

hour week. MSHA has determ ned to increase respirable
dust in the m ne atnosphere, and have di sregarded any
suggesti ons of sanpling beyond 8 hours. |Increasing
respirable dust levels in the m ne atnosphere, utilizing
any means contained in the proposed rule is a violation
of the M ne Act.

The Act clearly requires dust |evels be
mai ntai ned at their | owest possible level, and at no tine
are they to exceed 2 mlIligrans per cubic meter. There
is no consideration given to any increases, even with
PAPRs, equival ent concentrations, citation threshold
limts, or confidence level, or any other Agency
term nol ogy that may be out there.

MSHA has, however, overreached its authority,
and is infringing on the powers of Congress by proposing
this rule. The union would submt that sanpling of
enforcement schenes permtted by this proposal would turn
the clock back to the days when mners did not have to
fear the possibility of contracting black |ung, but they
only had to wonder at what age they would be stricken by
the horrible disease.

M ners have railed for years that dust levels in
m nes nust be brought under control. During the previous
dust rule hearings in 2000, they advocated a reduction in
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the current 2.0 mlligranms per cubic neter standard.

MSHA has proposed the opposite. The use of personal
continuous dust nonitors can address many of the dust
probl ens the proposed rule fails to do. These devices
woul d allow for the continuous nonitoring of all

desi gnated areas of the m nes, at |east, and at al

m ners, at best. they would provide data on the dust
conditions mners are exposed to -- and you've heard it
many tinmes already today -- 24 hours a day, 365 days a
year. The technology is in the final testing phases, and
should be permtted to be conpleted, so that an adequate
rule can be built around that device.

"When quartz is present.” Section 7101. This
section establishes or would establish criteria MSHA wi |
utilize to determ ne a reduced respirable dust standard
for an MMU. It also specifies a sanpling schene the
Agency will use to base that determ nation. The Agency
will predicate a reduced dust standard for an MMJU on the
average data received fromthe three nost recent sanples
obt ai ned under this section.

These are all MSHA sanples and all supposedly
gathered within 30 -- | thought it was 30, but Bob, you
said today, 15 days -- of any sanple that reveals a
concentration of 5 percent or nore quartz. The
requi renment for taking these sanples is not contained in
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t he proposed rule, and will not becone part of the

standard. The Agency will exercise their option to take
the sanples in the prescribed tine frame, based on the
current coal m ne health inspection procedures handbook.

The handbook is not part of the rule, and w |
be subject to change at the direction of Agency
pol i cymakers. This could allow sanples for respirable
dust, including respirable quartz dust, to be reduced to
as few as three tines per year. The union has determ ned
t he proposed rule, if enforced as witten, would not
require the Agency to inplement a reduced dust standard
for nonths, due to infrequent sanpling.

The practice of averaging dust sanples to
determ ne the magnitude of the hazard, especially a known
hazard such as quartz, has no place in a rule presumably
desi gned to protect the health of the mners. The union
has consistently demanded single sanples, and conti nuous
nmonitoring for determ ning dust concentrations. Yet on
such an inportant issue, the Agency has chosen a | ess
protective neans to determ ne health standards.

Criteria for determ ning the amount of quartz
present in the mne atnosphere is also extrenely
conplicated. And it is conplicated when you | ook at it
on a surface level. The agency's formula is based on
percentages. And | think Bob and I have had this
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conversation before. The Agency's formula is based on

percent ages. The percentage of quartz found during
sanpling. However, enforcenent is based on m crograns.
The decision to use both of these measurenments can be for
no ot her reason but to confuse the process. And |
realize it's gone on for years.

The mners and their representatives will, given
rel evant data, either in percent of quartz or m crogranmns,
be able to determ ne the relative hazard that is
presented. However, a conversion from one neasurenent to
the other is not practicable for their purposes. Nor is
it helpful in the enforcement. The Agency needs to
det erm ne which way they want to present the information,
and be consistent. The dust advisory committee
recommended MSHA cause the |l owering of silica exposure of
m ners.

The committee made a determ nation, based on
t hose findings, that 25 percent of mechani zed m ning
units, 75 percent of roof bolters sanmpled binmonthly by
coal operators are required to conply with the nore
stringent dust standard, due to the presence of quartz.
The Agency ignored those facts, and is proposing to
increase quartz |level -- because when you increase
respirable dust, you're going to increase quartz. |It's
goi ng to happen -- and require the use of PAPRs. The
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Agency has also -- recomendations by the commttee to

adj ust PELs for extended work shifts and work weeks.

| would like to nove on to the use of
suppl ementary controls, types and conditions for use.
That's 7209. The proposed rule in this section contains
provi sions that allow nm ne operators to replace
envi ronnental and engineering controls with respirators,
known as PAPRs. Section 7209 states that "if the
verification limt is exceeded and the operator believes
that the MMJ is using all feasible engineering and
envi ronnental controls during the operator sanpling,
under 7206 they can request supplenental controls in the
formof PAPRs. These will be used in lieu of engineering
and environnental controls."

Dependi ng on the circunstances, that would all ow
the operator to increase respirable dust levels in active
working up to 8 milligranms. This could apply to all
m ning sections. At mnes where nm ners have a
representative, they would be notified of the operator
pl an, send comments to MSHA, but have no legal right to
stop the plan approval.

Operators could gain approval to place everyone
in a PAPR on a m ning section for the full 8, 10, or 12
hours. Once approved by MSHA, mners could be mandat ed
by the operator to wear PAPR respirators. The operator
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is permtted to use the PAPR and/or adm nistrative

controls until feasible engineering controls becone
avai |l abl e, or MSHA revokes the plan for failure to
conply.

This proposed rule is much worse than the
proposed rul e of 2000, which was soundly rejected by
m ners. The 2000 proposal would have only all owed PAPRs
and adm nistrative control plans for long walls and
maxi mum dust |levels of 4 mlIligranms per cubic neter.
This one goes tw ce that high.

The M ne Act of 1969 prohibited the replacenment
of engi neering and environnmental dust controls with
respirators and admnistrative controls. It is very
specific regarding that restriction. Section 202(b)(2)
of the Act says unequivocally "within three years from
the effective date of the 1969 Act, each operator shal
continuously maintain the average concentration of
respirable dust in the m ne atnosphere during each shift
to which each mner in the active workings of such m ne
is exposed at or below 2 mlIligrans of respirable dust
per cubic nmeter.™

Section 202(h) said that "approved respirators
shall be made available to all persons whenever exposed
to concentrations of respirable dust in excess of the
| evel s required to be nmmintained under the Act."”
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The M ne Act went on to state, "the use of

respirators shall not be substituted for environnmental
control neasures in the active workings."” The

| egislative history of the 1969 M ne Act further states,
"the commttee bill expressly prohibits as a general
policy the use of personal protective devices, including
respirators, as a substitute for environnental controls.”

The type of PAPR that MSHA is seeking to have
mandated on mners for their use has been found to be
faulty. MSHA is aware, but it has chosen to ignore it.
There is considerabl e evidence that the only PAPR
approved for use in underground m nes cannot be
reasonably be expected to be worn in its approved state,
given the conditions of the underground ni ne.

A nunber of mners and their representatives
made this clear to MSHA during the public hearings of
2000. M ners conpl ai ned about the bul ky PAPR
respirators, they are difficult to use in various areas
of the mi nes, such as weaving around Jackson hoses on
long walls. M ners conpl ai ned that when they were used
as approved, which would result in the enclosure of the
head, they fogged up easily. Mners nmust renove the neck
skirts or seals in order to adequately breathe. This
voi ds the approval and | eaves the m ner breathing outside

cont am nat ed and unheal t hy coal dust.
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They conpl ai ned about the face shields becom ng

griny fromdirt and hum dity, and a | oss of vision. Wth
a dirty environment, they try to wi pe the face shields
with their dirty sleeves or glove, making things worse.
The face shields scratch nuch too easily to try to
consistently clean it throughout the day. Lifting these
shi el ds woul d then again void the approval for the

devi ce.

The filters in the PAPR respirators are so
restrictive that mners have difficulty breathing through
them and sonme have -- and in the |last round of hearings,
| was present when they testified to replacing the
filters with socks and rags. These void the approval of
the units and results in mners breathing unhealthy dust.

These were the problens the franers of the M ne Act
sought to avoi d.

The acknow edgnent of the problem wi th PAPRs
normal ly comes frommners. They came fromthe industry,
as well. Even in the m ne once operated by Assistant
Secretary of Labor for MSHA, who proposed this rule, the
foll owi ng were excerpts of two questions posed by Randy
Tatten, the top safety official of Energy U S. M ning, by
NI OSH official M. Hewitt, and M. Gayson at the MSHA
public hearing in 2000.

M. Hewitt asked, "what would your opinion -- or
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your professional opinion regarding height limt

situations and the use of PAPR and other type of simlar
respirators?" M. Tatten replied, "Certainly, as heights
decrease and space becones nore confined, it becomes nore
difficult to wear that apparatus.”

M. Grayson asked, "Wth respect to the use of
PAPRs, in your mnd, in what condition are they being
used? In what position are they being used? And in an
approved condition or a nodified condition? Even if it's
the mners who may nodify it at times?"

M. Tatten replied that he would "have to answer
honestly and say that they were being used in a nodified
condition. M ners, sonme, you know, have typically
renmoved the shroud, or | don't know the termof it, of
course, when you say that they are properly used, | think
NIOSH -- to that | would nmean, do they keep the face
pi eces down at all times? No, they don't. They raise
the face piece so that they can comrunicate."”

"Have you had problems with them fogging up?”
M. Tatten responded, "We have had that problemrecently,
Larry. Since we've been required to use the new version
of the filter" -- and | believe this is the new HEPA
filter -- "there has been what seens to be reduced flow
in the units, and there has al so been resulting fogging.

And we are really working hard to try to correct that."
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During the sanme hearing, the adm nistrator for

Coal M ne Health and Safety, M. Ni chols, questioned a
top safety official fromthe National M ning Association
about PAPRs, and the numerous conplaints. Here's what
M. Watzman had to say. "M. Nichols. Well, generally
we've had a lot of testinony that they' re too heavy, they
don't work, they fog up. Mners use rags and whatever
for filters. And are you aware of any mmjor problens
with the Airstream helnets currently in use?"

M. WAt zman responded by saying, "I know that
there was a problem as we have discussed with NI OSH
regarding the new filters that are used in the hel nets.
The HEPA filter, as opposed to that filter that we used
previously. | know that there have been sonme probl ens
t hat have resulted, but | also know that there are
efforts underway to come up with a solution.™

So back in 2000, it wasn't just mners who were
tal ki ng about the problenms with these Airstream hel nets,
it was the operators. |1'Ill be brief on this one also, as
brief as | can. The following is what a top industry
safety official said at a national public hearing held
just this year on April 10th conducted by NIOSH, to
di scuss the standards for PAPR respiratory devices.

He cited that several years ago NI OSH changed
the regulations on the filters for PAPRs to a high-
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efficiency filter. The safety official said, that as a

result, the device could no | onger serve the purpose of
getting the job done. He noted that the changes al so
resulted in nore weight for the mner to carry. He cited
that, on one PAPR device, the m ner was not confortable
and renmoved the shroud. This, of course, voids its
approval .

What this neans is that the same problens cited
in 2000 continue to exist today. MSHA rul es of
supporters and PAPRs want to nandate mners to use these
| eaky helnmets while they ignore the engineering and
adm nistrative controls. VWile doing this in the air
m ners currently are exposed to, they could raise |evels
to four tinmes the 1969 | evel set under the Act.

Wth that, what | would like to do -- and |
heard a | ot of comments, and | know you're as anxious to
get out of here as | am The only good part about that
is, | amthe |ast speaker. | heard several comments
bei ng nade, and | also would |ike to, before I forget,
enter into the record the April 17, 2003, letter from Joe
Main of the International Union requesting that this rule
be wi t hdrawn.
| think we've covered some of these things, but | just
want to reiterate some of the notes |I've taken while
ot her people were talking, so that | can have this clear
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inmy mnd, and it's clear for the record.

There is a possibility that many m nes or MWJs
will only be sanpled three tines a year. This is an
extreme concern. And | shouldn't say it's a possibility.

Under this rule, that is going to happen at certain
| ocations. | think that's a given. | think the preea
(phonetic) that we discussed that was part of this

rul emaki ng, which is part of this ness here, clearly
defines that there is going to be a certain anmunt of
m ne operators that only see a conpliance inspection
three times a year

You' ve heard it before. That is not enough. W
shoul d be doing nore sanpling. The rule retards the
devel opnent and the use of a PDM Historically, rules --
or I should say, when the Act was bei ng debated, those
i ndividuals in Congress made their point clear that any
rule that cones into existence should force technol ogy.
This clearly retards that technology. Wth technol ogy so
cl ose, and right around the corner, we should be
encouraging it. This rule does not do that.

| heard George nention earlier that there are
sone limted areas where they have found 10 m |l igrans
per cubic meter, and |I'm assunming that's outby on the
long wall. I'mhere to tell you that if we're finding it
once in a while, it's there on a nore frequent basis, and
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continuous nonitoring is something that really needs to

be applied here.

We've tal ked about, but | want to reiterate one
nore tinme, that when a rule conmes out, no matter who's
doi ng the sanpling, the mner's representative should be
there. 1t's as sinple as -- and especially, what | think
boggl es the m nd, with the reduction in the nunber of
sanples that's being proposed, why at the sanme tinme you
woul dn't say, well, gee, since we're only going to do it
t he maxi num 10, that's | ess than what woul d have been
done before. Every one of them should have a mner's rep
present, and they should be paid for that tinme. But they
shoul d be present at all tines.

There is a definite | ack of confidence, and |
think that was expressed probably nost articulately by
John Gallick, who said, we don't trust you, |abor doesn't
trust us, and we don't trust anybody, and nobody trusts
anybody here. And I think that I'Il just kind of put
this on with his comments as part of his, to add on to
that. This rule does nothing to adjust that. This rule
does nothing to build confidence in any individual or any
group. As a matter of fact, it erodes that that nuch
further.

| think, in closing, what |I'mgoing to say is
that, at some point in tine, we' ve got to assess this
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situation probably nore carefully. And the people from

t he Agency have got to realize that sonetines, whether we
like it or not, and sonetinmes, whether you like

i ndi viduals or not, the people sitting on this side of
this table in this roomare your best friend. W
truthfully are. W go with the inspectors when they're
at the mine. W make sure that if there's a question on
what was seen or what was not seen, that our individuals
are there to support that inspector.

So in many respects, these guys are your best
friends. And we may conme here today and disagree with
the rule. We nmay cone here and tell you that, frankly,
it's got to be redone. And just, | guess, as a closing,
do us one favor. When you cone back with the next one,
make sure you take care of your friends, because we've
been there for you, and we'll continue to be, but when
you nmake the rule, next tinme think about us. Think about
us first. 1'll take any questions if you have any
guesti ons.

MR. REYNOLDS: Tim | have one question with
regard to single sanple. You do support that?

MR. BAKER: Yes.

MR. REYNOLDS: The use of single sanmples?

MR. BAKER: Yes. | think that's been made
clear. And | think it's the right direction to go,
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absol utely.

MR. NI CHOLS: Okay. Timwas the |ast person we
had signed up. So is there anyone else? Anyone else we
m ssed?

MR. MAIN. I'mgoing to be really short, because
we're still going through this rule, understanding that
it is very conplex. Short period of tinme for us to have
evaluated it. And we learn a lot fromthe sessions we
had. Had we not had those, we wouldn't understand as
much about the rule as we do today. Having said that,
there is a lot of mners and other folks in this country
that's affected by this rule that has not had that.

And on their own, | think the rule coll apses
under its own wei ght of m sunderstandi ng and confusi on.
And we're very honest about that. It is a conplex rule
that is not crafted for the normal mner to understand
and read. And that's one of the downfalls of the rule
fromthe outset. You know, sone things, well, if we put
that in there, it's going to nore stuff. Well, if it's
the right stuff, plain English that describes things in a
very straightforward way. | nmean, we appreciate that,
and support that.

One of the big difficulties we have in this rule
overall, and we're going to be getting into this nore as

t hese hearings go on, but this "trust me" approach that
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you expect mners to take a rule favorably that renoves

protections that's currently either in the Mne Act or in
the regulations, and rely on the trust of this governnent
to do the right thing. And that's a lot to ask of a
bunch of mners. Many of them-- | mean, we're talking
about tens of thousands that's died from a di sease here,
and we're tal king about nore m ners being exposed every
day.

And | think the governnent has to understand
that this is not said to offend any individual here, it's
just a matter fact that we don't take this "trust ne"
thing lightly. And given the past actions of the Agency
over tinme, we've learned not to trust the Agency fully.

As | said, | renenmber the hearings back in 2000 and the
events leading up to that, where there was a conmm t nent
made to increase dust sanpling in the nation's m nes.
And we supported that.

We went to the Hill and hel ped support nonies to
get that done, only to wind up |last year to see this God
awf ul proposal conme out of the sky that ratcheted that
down to the point that we had actually, if you | ook at
it, true value, not one conpliance sanple being done
straight out. W only had four sanples bei ng conducted
in the mnes. Those were -- and | keep getting the words
confused, and | apol ogize for that -- targeted or
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what ever they're called. You know, it wasn't even a real

sanpl e that the Agency woul d enforce the | aw over them

And | keep questioning, how did we get here?
How did that policy decision get nade? Who nade that
decision to do that? And was that in the best interest
of the mners? I'magoing to tell you straight out, it
absolutely was not. When an operator sees you comng to
the door, the very few sanples you do conme there to nake
sure they're in conpliance, and wal k away and say, oh, by
the way, we're not going to cite you, boys. That is a
wrong approach in this industry to take, particularly
with tens of thousands of people that have died froma
di sease because of the very thing that you're trying to
protect them against. So this "trust me" stuff doesn't
go very far here.

As | sat back and listened to the discussion
today over a critical issue in this rule, and that is
whet her or not there's a bar lifted here that allows
operators to go over 2 mlligrams. | amtotally
convinced, sitting here, that what | was told in those
nmeetings is correct, that that bar is lifted under this
rule. | think I'"ve got that from you guys today,
al t hough, the | ast part, there's sone qualifiers to that,
but right now under the |law, under the regulations it is
a 2-mlligram standard that we have.
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And as | understand the way you guys have to

enforce the law, if you go in and you find, through the
averaging thing, which we all agree is a bad apple to
begin with, and needs to be fixed, not nade worse but
fixed, with that average, 2 mlligramis the standard.
As | understand this rule, as explained to ne by Agency
fol ks over the neetings, and as | sat here today and
still listened, |I find that this rule has nmade sone
substantive changes that scraps protections and barriers
that's in the current aw and the rule, that allows that
to change to where operators can now -- whether you think
they will or not, they can now go up to 8 mlligrans.

We were told that. That's the way we read the
rule. And as the |ast speaker said, you put it on the
tabl e, you bet your butt there's going to be an operator
grab a hold of that and challenge you to get up to 8
mlligrams. [It's going to happen. And it's a question,
as | see it now, of bypassing standards and protections
that exist in the |law that says, operator, you can't do
that right now, but we're going to make sone changes here
to let you do that with these proposals com ng down the
pi ke.

So you know, you got to sit back here and
understand one thing. As we see this this anomally
conpletely different than what you're expressing the
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issue for that table. And | the real centerpiece of this

whol e argunent is, well, we got these feasibility
requirenents in the rule, and that's what you're going to
have to neet. Subject now to a determ nation of an

adm ni strator in whatever panel that they would create
under the rule. But that bar just left. This would be

t he new standard.

And yes, operators can make application under
this rule to go up to 8 mlligramof dust, and clai mthat
t hey' ve exhausted their engineering controls, and a
dogfight is on here as to whether or not this Agency has
the stiff back to say, no, you're not, you're going to
put the engineering controls in. W don't have to worry
about that now. The standard is there. That standard
will be renoved.

| mean, let's just put in the characterization

of the truth here. And what we gotta do is "trust ne" to
t he Agency, trust you guys, that you'll have that stiff
back and tell that operator, no, you're going to jack up
the air. Oh, wait a mnute. WelIl, there's a standard in
here that says if you only have, what is it, 400 feet a
m nute, you can base your standard on that. You don't
have to go to 800 feet a m nute.

And | think there's a provision under the Act --

we're going to get into nore of these details -- that
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basically directs themto put enough air in there to

dilute and carry away the dust and the gasses in the
m ne. You know, and we say, what does that nmean? And
we're going to get another expiration of that, because
that air standard, tied with that factor of four neans
sonething, and it neans a cap, if you look at it from
t hat end, on what the Agency woul d demand that operator
to have in that coal m ne

Now, other coal m nes can put 800, 900 in, but
this one, they're going to be able to adjust their
protection factor to a ventilation level that's |less than
ot her operators have. Well, you're just not going to
make them put down air shafts to get the air in, or air
openings. | nean, that's the sinple end of this. At the
end of the day, you have a provision in place that does
not exist now, that allows operators to go up to 8
mlligrams, as you guys have said.

And when we get into this quarterly sanpling

thing -- there's another discussion -- once they get to
this level, whatever it is, if it's six mlligramof four
mlligramor seven mlligramor 2.5 or 3, then cones back

on the back side of that two other inportant factors that
are triggered by this rule. One is, when does an
operator have to do the quarterly sanpling? And the
guestion we posed to you fol ks about two weeks ago -- and
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| thought it was six on an 8-mlligram standard, and I

under stood the answer to be, Bob, it was 6.67.

MR. THAXTON: | don't renmenber the cal cul ation
ri ght --

MR. MAIN:. Was that close?

MR. THAXTON: That's cl ose.

MR. MAIN: Okay. And that neans sonmething in
this rule. And when you get the one figure that we
haven't heard yet, that we would surely |like to hear from
you guys. |I'mthis operator. | convinced Marvin
Ni chols, who may be the admi nistrator, or sone operator
hired to fill one of those jobs in Washi ngton as
adm ni strator, has made this decision to let this
operator go to 8 mlligram

And now cones the time MSHA's got to cite him
We haven't figured that one out, but Timlaid out what we
think it is. And we want to get a clarification on that
one. If you're at 8, that's the operational standard,
what is the standard of which MSHA would issue a citation
based on the 95-percent confidence factor? Wuld it be
9.1? 1'd like an answer to that. |If it's 8, would it be

MR. KOGUT: Take the concentration measurenent.

If there's a protection factor of four, you take the
concentration neasurenent, whatever it is, outside
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of PAPR - -

MR. MAI'N: Yes.

MR. KOGUT: If there's a protection factor of
four, you would divide that by four, and then use that
sane table that's in there, so that you would conpare it
agai nst the 2.33.

MR. MAIN. Okay. So that would really be --
mean, |'mjust trying to figure this out, guys, because
we haven't figured it out yet. Wuld this be 9.17

MR. THAXTON: No, 9.32.

MR. MAIN:. 9.32? |Is that what you said, Bob?

MR, THAXTON:  Yes.

MR. MAIN: Okay. Now, Marvin, you know, |'m
going to tell you, you're going to be down to the nuts
and bolts. 1've asked you guys to honestly explain this
rule, and I"'mtelling you, folks need to know out there
that this could happen. | hear what you're saying, we're
not going to let it, we're going to hold a stiff back
here, and we're going to make them use those feasible
engi neering controls, as defined on a case-by-case basis.

So | just want to clear the record. Nine point what?

MR. THAXTON: 9.32 if you're -

MR. MAIN:  9.32 would be -- now, that's the max
t hey can do?

MR. THAXTON: That's the conditions that you
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sti pul at ed.

MR. MAIN:. Okay. Wth the PAPR on, the m ne
envi ronnent neasurenent |ike we take today, factored in,
9.32. kay.

MR. REYNOLDS: One thing |I wanted to ask, Joe.

MR. MAIN. Okay. Let ne just -- and I'll let
you ask. Because we're trying to understand this, what
this rule does, and you guys know it, and we're going to
take the |uxury while we have you here today to pull your

MR. REYNOLDS: Okay. | was just going to say
it's a protection factor we're tal king about, and I think
what you're saying is, it's much too high. You're
tal ki ng about 8 mlligrams, and we have asked in here for
your comrents, if you think four is too high, if you want
to go back to two, if you want to play with the velocity
of the air. There are other factors involved here. And
rat her than focusing on what the maxi num woul d be under
what we proposed, this is the proposal.

MR. MAIN. Well, how did you get the 8?

MR. REYNOLDS: Well, NIOSH said 25. | nean, --

MR. MAIN: No, how did you guys -- this was not
in the | ast proposal.

MR. REYNOLDS: Yeah. And it was a different
proposal. At that time it was two. But we specifically
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asked them here for comments on this.

MR. MAIN:.  Well, | think --

MR. REYNOLDS: | think what |'m hearing from you
is that you believe it's too high, but | was trying to --

MR. MAIN: Oh, absolutely.

MR. REYNOLDS: Just hear it. OCkay. It would be
really helpful for going forward and worki ng on the rule,
if we could get comments in ternms of the protection
factor for the use of PAPRs, rather than --

MR. MAIN: The |law set two standards. That's
what we're trying to tell you. That's what we told you
guys straightforwardly in 2000. The law said that within
three years, all mnes had to be down to -- let nme finish
-- atwo-mlligramstandard. And that's it. And you had
to get it with engineering controls, environnmental
controls. And what the |law said is, you're not using
respirators to achieve that, okay? And those are the two
eggs that's getting broke here with what you're doing,
okay?

Now, one step further. | think this whole
debat e about these PAPRs that was in one environnment here
over the last few years has now shifted to another debate
that none of is prepared to even think about yet, because
it's so outrageous. The debate that we've been in is,
how do we build a worker-friendly air-purifying system
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that works to protect mners in the current standards in

terns of the exposure levels, okay? And we' ve been
working to try to achieve that.

What | can tell you is, we have a serious
probl em here, and nobody will listen to us. Marvin
Ni chol s, you knew directly fromthe testinony that came
out of Salt Lake City that these things was problematic.
Anybody that stayed close to the issue over the | ast
three or four years knows that the same problemthat
exi sted then exists today. The neck skirts cone off, it
voi ds the approval. The shields go up when they get
greasy and griny fromall the dusty conditions on the
long wall. What does that do? It breaks the approval,
ri ght, Bob? Correct?

MR. THAXTON: They would be in violation of the
rule.

MR. MAIN: When you change that filter out and
put sone other device in, like a sock or a rag or
sonet hing el se to breath through, what does that do? It
breaks the approval, correct? Now, this is not me making
this case. This is evidence that has been coll ected.
And when we have the top people in the industry telling
you guys this, this nmeans something. | nean, mners know
it's happening. They've laid this case out. But now we
have this dil emm, because we're taking this flawed and
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fail ed systemthat we' ve been trying to fix to work in a

two-mlligram standard that wants to be taken to this
next level and use it in up to 8 mlligrams.

Dead wong. We will not support it. And it's
an outrageous to do rul emaking. And tal king about not
listening, | nmean, | think that's a classic case. | have
chal l enged this Agency to go out and take a | ook at
what ' s happeni ng out there, because this is a real
problem And m ners should not be provided with a device
that is being used to satisfy part of this |aw, when they
do go through those excursions, to have that as their
protective systemthat is faulty and flawed, and fails to
nmeet the approval.

And I"'mtelling you, you knowit, and I know it.

That's going on today. And it just baffles me, the
Agency three years |later, not even dealing with that, and
now it wants to put it in arule. | nmean, | can't figure
t hat out.

MR. NICHOLS: | just heard you nention
excursions. Wuld you agree that there are tines where
you can't engi neer out the problenf

MR. MAIN. Marvin, here's ny answer to you. |
will agree that there is tinmes in coal mnes that
operators are putting mners into dust that exceed the
dust level. The excursions is a problemthat needs to be
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dealt with by not saying, we're going to legitimze it.

The problem needs to be dealt with by putting a personal

dust sanplers on mners, setting a standard, and saying

to the Agency, pal, you got to get themout. | don't buy
into your argunent. It is a band-aid that don't fix the
pr obl em

MR. NICHOLS: And it's your position that every
situation in a coal mne can be engineered out, all the
time?

MR. MAIN: It is ny opinion that the | aw was
correct when the crafters of those docunents that said to

the industry, you either engineer it out or go get

another line of business. | totally agree with that.
Congress was right. It's been a law that's been in
effect for quite sone tine. | can tell you sone

operators do a better job than other conpani es do.

And | can give you case and case where conpani es
have not enployed it because they didn't want to, didn't
want to spend the noney, or maybe they were ignorant
about what could be done. | have been involved
specifically in cases where that's happened. Dave
Lauriski's own coalmne. W went out there in the one
that he previously operated. W had to go out and show
them how to ventilate their mne, to get the dust
controls down. They said they couldn't do it. They
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could do it. And what ne made them do is, do whatever

ot her operators do.

And that's the problem here, and that's why we
say, if you'll listen to the m ners, |ook, you sanple
that 24/7, you keep a track of those dust |evels, Energy
West woul d have been doing sonething a long time ago, and
t hey wouldn't have had to push us up. And they cane to
us wanting Airstreans. That was the whol e issue there,
pushing for the Airstream helnet. And they wanted to
show us that they really couldn't do it, to get the
Airstreans.

Thank God we had the | aw that says you can't get
it, or under this proposal, |I'd be scared stiff about
what woul d happen out there. But those excursions,
Marvin? You don't legitimze them You make them fi x
them And you put this industry on a standard that, when
you go by that long wall -- and |I've been in cases, too,
where they've sent mners to the long wall factory to
hel p design the controls in it, including water sprays
and dust controls, which was at the North River mne in
Al abanma.

They sent their guys over. They dropped the
dust |l evels down. Why? Because they made it -- we're
going to fix this problem It's what's getting us in
troubl e by saying, gee, there's a problem here, and we
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need to fudge this systema little bit to |let the dust

| evel s be there. W're saying, no. Get them under
control. And the operators, you know, there's testinony
you're probably going to hear, you may have heard sone of
it today.

|"ve heard from m ners, you know, under today's
schemes, give them an Airstream helnet without filters in
them | nean, let's get real here. |If they' re saying
that these things need to be fixed, why isn't there nore
responsi veness out there to fix these kind of problens?
| think that the people cone here with a bad case. Using
a fair (phonetic) of their own, not fixing the problem
and say, now, gee, give us a break. And I think that's
what we all have to understand here.

But on these critical issues | would caution
this panel, as you talk to people, to explain the full
details here. And the "Trust me" stuff? There is a
change here that is very, very serious when it conmes to
controlling dust in coalmnes, that today they can't do
the two mlligram because of the bars that's there. What
you're proposing, they can exceed that. And you do have
di fferent standards out there. | nean, the cute thing
about those tables is that everybody believes that, well,
they can't get over two. They can't get over -- yes,

t hey can get over two.
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But if you read your docunentation, you have

wi ped all that out. |It's hidden. |f Bob Thaxton hadn't
told me that. Bob, swear to God -- or Marvin, swear to
God, | wouldn't even have known that this thing could go
up to 8 mlligrams. That was a total shock. Wiy isn't

that in that rule? You have to have a |ot of other
testinmony, a |lot of other things as we plow through this.
We're trying to get mners up to speed.

| can tell you this is the God awful est rush to
judgnment on a rule so conplicated as | ever seen in ny
life, and we're doing the best we can to keep up, but |
think this is not good for mners, and it's not good for
the Agency, and it's not going to fix this problem And
as Timsaid on these PDM1's, | don't think you' re going
to see a whole | ot of operators saying, inpose one of
t hose on ne.

But after about tens of tens of thousands of
dead people out there, | think the governnent ought to be
stepping up to the plate and saying, don't care what you
got to say, we're going to get sone stiffness in the
back, and you're going to use them 24/7 365. W wll
have sonme nore tine to | ook through the proposal and
answer the questions you guys have raised on sone of the
specifics of the personal dust nonitors as we go through,
but we fully intend to explain this case.
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| just pray that the governnment acts on behal f

of the mners that's out there, and gets the full
details, and nekes it clear what this proposal can do.
Not what you intend to do, but what the proposal can do.
Thank you very nuch. [|f you've got any questi ons.

MR. NI CHOLS: Thanks, Joe. Lew wanted to nmake a
coment .

DR. WADE: No. Joe can finish that. Questions
for Joe?

MR. THAXTON: One thing, Joe, | need to clarify.
When you tal k about our current sanpling schenme that
reduced us to four quarterly sanples, as opposed to
bi mont hly, and you say we go to the one shift and we go
out and collect four or five sanples, and we don't --

MR. MAIN. Well, it's the one sanpling event.

DR. WADE: Right. And we don't wite a
viol ation, even though we find high dust on that one day?

MR. MAIN: Yep. That's what you call the target
or the --

DR. WADE: That's the initial sanpling period.
And we target -- we trigger sanples based on that. The
reason we can't wite violations on that is because the
courts told us it's illegal.

MR. MAIN. To wite on that first inspection?

DR. WADE: That first inspection. That is the
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Excel deci sion. We had written a violation for an

oper ator exceedi ng the standard, based on the average of
mul ti pl e sanpl es collected on one shift. The court ruled
that we couldn't do that. So that's why we take that
survey to find out if there's a problem And if there
is, then it locks us into five consecutive shifts or five
consecutive days. That's what the court ruled for us.
And so it wasn't our choosing to put that in place. That
is the court ruling in relation to --

MR. MAIN: There's a difference of opinion on
t hat one. We understand the foll owp inspections, that
you had the additional inspections, and you chose five, |
guess because that's what the operators was doi ng, but
you actually went to six, with that one being --

DR. WADE: Because the information given to us
that we had to mmc five consecutive days, five
consecutive shifts, same requirenent as --

MR. MAIN:. Qur lawyers don't read that trigger
i ke you do.

DR. WADE: | nean, there's usually a 10- to 15-
day time period between the one-day sanple that we
collect on all occupations until we find out whether
we're locked in to do the additional sanples. So that
time lag was giving our attorneys a problem in that we
woul d start then with five consecutive days or shifts
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once we started our surveys.

MR. MAIN: | guess two differences here. One is
that we don't view that targeting to be that concrete
that you cannot use that as one of the conpliance
sanples. The second thing is, nothing in that Excel
deci sion said we had to go fromsix to four that |'ve
ever seen.

DR. WADE: There was nothing in there that said
to go frombinmnthly sanpling to quarterly sanpling. The
Agency used the sanme FTE and resources. It's divided
out. If you | ook at the nunmber shifts that we coll ect
the five sanples, and add that to the nunmber of shifts
that we collect quarterly sanples, it totals up to the
same nunber of shifts that we would have used under
bi mont hl y sanpl i ng.

MR. MAIN: The point | was naking, Bob, on that
one is, the Agency nmade a consci ous deci sion to change
that policy, going fromsix to four.

DR. WADE: True.

MR. MAIN: That was not mandated by any | awsuit.

There was no attenpt to even go to congress to get nore
noney, which Congress has been hel pful in the past. A
straight up decision. The "Trust nme" decision. W went
fromsix to four. And now we're down to targets or
what ever .
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DR. WADE: It was strictly nade to stay within

the confines of the current resources that were avail abl e
at that tine.

MR. MAIN: That's another dispute, because
there's a question of whether or not you guys is spending
t he noney that you had all ocated to Congress in 2000.

The 2002 continuing resolution, which we're |ooking at
now, and that's another story.

MR. NI EW ADOMSKI :  Joe, let me nention
sonet hing, too, about that. | mean, it's frustrating to
us, and in fact, we had to change our procedures because
what's happened as a result of that, we're doing as mnmuch
-- as | said earlier, we're tal king about sanpling over
1,100 MMUs, and as a result of all those resources we put
forward, as | said earlier, last year in 2002, we end up,
as a result of that, citing an operator based on our
sanples only 33 tines. 33 tines, okay?

MR. MAIN: Yeah. But let nme tell you the
problem | have. And I'll end it on this. 1It's the PDM
1. | sat up here, and you know, |'ve been working with
this PDM 1 and the whol e conti nuous dust nonitors
directly, because it was in the interest of our
institution, kept up to speed, knew we was about ready to
finish mne, and it just seens to nme |ike on one side of
this table, there's a disconnect on what's been going on
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with that one, Marvin, that there was not an up to

speedness about where we were at on the devel opnent of
this thing.

And your frustrations that you |l aid about, here
we go again. 1'll tell you one thing, | was totally
frustrated as we was noving to the benchmark on the
conti nuous machine mounted. Still think it's needed.

The governnent is the one that stopped the progress on
that, claimng it was all they could do. There's been no
action to force that technol ogy out.

We asked that the Agency consider in ternms of,
hopefully, a recrafted rule here, the use of nachine-
mount ed conti nuous dust nonitors, but the devel opment of
the PDM 1, | renenber when there was argunents about
refusal of MSHA to even bring noney to the table to cover
the PDM 1. | was involved in those. And |I've seen sone
reluctance. And it's bothersone that there has been this
di sconnect, when all the rest of sitting over here knew
we was noving right down to this finish line, getting
ready to have a device out, final tested out at the m nes
by late sumer, and whoosh, okay.

This is not sone Johnny cone lately. This is
sonet hing that took a | ot of hard work, spun off of the
continuous dust nmonitoring. A lot of efforts. And we
got sonmething that | just hope does what everybody says
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it will do, too, but we're as close to that finish |line

as we've ever been in our life, and before we got there,
sonebody cut the rope. | don't understand that. There
seens to be a disconnect here.

DR. WADE: This is Lew Wade with NIOSH  Just a
coupl e of closing coments. First of all, for nyself and
for John Howard, the director of NIOSH, I'd |ike to thank
you for your tinme, 1'd like to thank you for your
passion, for the energy that you bring to the topic of
m ner health and safety. | think what happened in this
roomis a terribly inportant thing, and we certainly wll
listen to the comments that you' ve made. | work for
Nl OSH. That's the agency that has taken on this task of
devel opi ng the conti nuous personal dust nonitor. It is a
task we take very seriously. I'mvery proud to work for
an agency that's taken that on.

| do apol ogize for the fact that it has taken a
| ot I onger than we m ght have liked. The only thing I
can tell you is, we will do it as quickly as we can, but
we will do it right. And I think that, in the long term
serves the m ner health and safety community. We'lI
continue to put our shoulder to that, and we'll continue
to |l et you know where we stand on that activity.

| would rem nd you again that there are two
rules that we're discussing. The single sanple and dust
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pl an verification. While they often cone together,

think at times it's worth thinking about them separately,

as well. And again, |I'd just thank you for your

wi | lingness to share your passion with us. Thank you.
MR. NI CHOLS: Thanks, Lew. Okay. Thanks for

showing up. |I'mpretty sure I'll see sone of you down

the road here. Thanks agai n.
(Wher eupon, at 3:34 p.m, the hearing in the

above-entitled matter was concl uded.)
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